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Abstract

Thearticle of design and the determination of design smilarity are critical
issuesin both the assessment of design registration requirements and the scope
of protection. This report compares the relevant regulations and judicia
practicesregarding the article requirement and S milarity assessment of designs
in South K orea, the European Union (EU), the Unites States (U.S.), Japan, and
China

First, acomparativelega examination of thearticle requirement for designs
reveal sacommonality: both South Koreaand themgor countriesinvol ved have
defined the concept of design separately. However, al mgor countries, except
for the EU, consider design to be inseparable from the articleto which it was
attached and thus, protecting the gppearance of the articleasthedesign. In other
words, in caseof EU, it isrecognized that the design protectsthe designitself,
not the gppearance of thearticle. Therefore, the concept of designin EU pertains
only to the atributes of appearance, and in assessing design similarity, the

determination of whether the articleisidentical or similar is not decided.

Intermsof the concept of an artide, EU differssgnificantly from South Korea
and other mgjor countries. Whileboth EU and Chinausetheterm‘ product’ in
defining design, South Korea, U.S., and Japan use the term ‘article,
highlighting akey distinction. Additionally, al maor countries, except for the
EU, do not have separate definitionsfor the‘article’ intheir regulations. Under
EU regulations, the scope of the ‘product’ is defined very broadly,
encompassing not only tangibleitems but a so intangible objectsand evenred
edate. In contrast, the mgor countries, excluding the EU, have established the
concept of the*article’ through caselaw. South Koreaand Jgpan haveinterpretd

the'article’ very narrowly, defining them as ‘independent, tangible movable

XVi



Abstract

property,’ whileU.S. caselaw tekesamoreflexible gpproach to theterm‘ article
of manufacture, not di gtingui shing between movable and immovable property.
However, it is understood that, in U.S,, the concept of the ‘article of
manufacture’ istill interpreted astangible objects. In China, there appearsto
be no explicit case law defining the requirements for the establishment of a
"product” inre ation to design. Furthermore, according to the patent examination
guidelines, buildings and computer graphics themselves are excluded from
design protectionin China, which aligns cosdly with the concept of the* article

as recognized in South Korea and Japan. Thus, it would be understood that
Chinasdefinition of the‘ product’ and the concept of the*article’ in South Korea
and Japan are practically the samein terms of the scope of design protection.

Recently, Japan has included graphic designs under the concept of the
‘aticle inits Design Act amendments, subject to certain conditions, including
buildings and interiors. Similarly, South Korea has gradually expanded the
scope of what is considered the ‘article’ under its Design Protection Act,
following the 2021 amendment, by incorporating graphic designs into the
concept of the article. However, such legidative efforts in Korea have faced
criticism in academic fieds. Specificdly, Japan's 2019 amendment to the
Design Act, which aimed to broaden the scope of design protection, isseenas
having logt its original intent, as it adopted the new provisions without a
thorough review. In South Korea, despite the amendments, buildings and
interiorsare still not recognized asthearticle under the Design Protection Act.

In conclusion, while the magor countries, excluding the EU, share smilar

perspectives on design, there are notable differences in their approaches.
Specificaly, South Korea, U.S., Japan, and Chinaal protect the appearance
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Abstract

of anarticle, butinjudicia practice, South Koreaand Japan narrowly interpret
the concept of the article, based it on the assumption of tangible movable
property. Whilegtill considering tangible property, in contrast, U.S. hasamore
flexible stance by recognizing red estate asan article of manufacture. Recently,
both South K oreaand Japan have made legid ative efforts to expand the scope
of design pratection by overcoming the narrow concept of the article established
through Supreme Court judgment. However, there remains a significant
difference compared to EU, which broadly recognizes the concept of the
product.

In addition to acomparison of thelega principlesreated to the concept of
thearticleof design, the assessment of design similarity between South Korea
and other mgor countriesrevedl sthat South Koredsjudicia practiceindesign
similarity assessment is very similar to that of Japan, while Chinas judicia
practice closdy mirrors that of EU. Furthermore, while all major countries,
including South Koreg, follow the principle of an overal comparisonindesign
similarity assessments, their judicia practices begin by separating the design
intoindividua components. Then, they assesstheimportance of eachindividua
feature. In evaluating the significance of these features, the most attention is
given to the dominant characteristics of the design, which aretypicaly thenew
elements not found in prior designs or visudly prominent aspects of the
product’ susage. On the other hand, basic:functiond features or common shapes

are given lessweight.
Although al maor countries assess design smilarity based on the

perspective of an informed user or consumer, with the concept of similarity
being the samein both the registrati on requirement stage and the effectiveness

xviii



Abstract

stage, however, South Koreahasnot clearly established aconcept of the entity
responsiblefor the smilarity assessment through caselaw. Judicia practicein
magor countries, even when decomposing the design into individua

components during a similarity assessment, have emphasized that the
individua features should not be evauated in a fragmented, mosaic-like
manner. Instead, design similarity should be assessed based on the overadl

impression or aesthetic perception of the two designsasawhol e, considering
al individua componentstogether. Thisgpproachisrecognized asakey fegture
of judicid practiceinmgor countries. Meanwhile, in South Korea, the Supreme
Court has held that, when the registered design includes a publicly known
design, in the stage of determining the scope of design rights, unlike in the
registration requirement stage, the similarity assessment should be based on the
focal point of thedesign, excluding the part of the publicly known design. The
intent of this decision appearsto beto reduce theimportance of the part of the
publicly known design by excluding them from the dominant features.

However, there seemsto beroomfor interpretation that the judgment might be
made by excluding the publicly known parts under the dominant feature
comparison, rather than under the overall aesthetic comparison. Therefore, it
seems necessary for the Supreme Court to clarify the relationship between
overal observation and dominant feature observation, and to explicitly
establish the principle that overal observation isthe sole principlein design

similarity assessments.

Key words: articleof design, smilarity of design, designinfringement, validity of design,
informed user, ordinary observer, overall comparison, dominant feature
comparison, overal impression, 3-way visual comparison, consideration of

publicly known design, technical function, scope of similarity
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20) Thomas B. Hudson, A Brief History of the Development of Design Patent Protection in the
United States, 30 J. Pat. & Trademark Off. Soc'y 380, 380 (1948).

21) Schnadig Corp. v. Gaines Mfg. Co., 620 F.2d 1166, 1167 (6th Cir. 1980) (“The design patent
has existed since 1842.").

22) Christopher Buccafusco, Making Sense of Intellectual Property Law, 97 Cornell L. Rev. 501,
524 (2012) (“Design patents aim to fill the gap between utility patents and copyrights.”).
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23) Amy L. Landers, 7he Problem of Desijgn Patents. Representation and Subject Matter Scope,
30 Tex. Intell. Prop. L.J. 185, 197, n. 65 (2022) (“The reasons that Congress chose a
patent system (rather than copyright) was chosen is not clear.”).

24) 01=30] CXI2IE EofM| OHoIM 2S5 & O|Fet TSI CIXIRIES= dXez MxE S0
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2|20 ST FY0| AT Ee= AE 184213 0| I 1f IAIQ] S51=X0 2sh Kot
= H} 7| WR0|2t= MEE ZXSHCE Thomas B. Hudson, supra note 20, at 382-383.

25) Jason John Du Mont & Mark Janis, The Origins of American Design Patent Protection, 83
Ind. L.J. 837, 866 (2013).

26) Sarah Burstein, Visual Invention, 16 Lewis & Clark L. Rev. 169, 177 (2012) (“In 1893, the
Supreme Court stated in its opinion in Smith v. Whitman Saddle Co. that ‘[tlhe exercise of
the inventive or originative faculty is required to create a patentable design.”)(quoting
Smith v. Whitman Saddle Co, 148 U.S. 674, 679 (1893)).

27) ld (“By the twentieth century, most courts recognized an ‘invention” requirement for patentable
designs.”).

28) Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 17 (1966) (“We conclude that the
section [103] was intended merely as a codification of judicial precedents embracing the
Hotchkiss condition, with congressional directions that inquiries into the obviousness of the
subject matter sought to be patented are a prerequisite to patentability.”).

29) /n re Borden, 90 F.3d 1570, 1574 (Fed. Cir. 1996) (“Design patents are subject to the same
conditions on patentability as utility patents, including the nonobviousness requirement of 35
U.S.C. § 103.7).

30) Mark Bartholomew, Nonobvious Design, 108 lowa L. Rev. 601, 613 (2023) (“According to
one study, the PTO rejects only approximately one out of every one hundred designs for
obviousness or lack of novelty.”).
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31) Sarah Burstein, The Patented Design, 83 Tenn. L. Rev. 161, 175 (2015) (“Congress has authorized
the PTO to issue design patents to those who invent ‘any new, original and ornamental
design for an article of manufacture.” But Congress has not defined the word ‘design.””)
(internal citation omitted).

32) 35 U.S.C. § 171(a) ("Whoever invents any new, original and ornamental design for an article
of manufacture may obtain a patent therefor, subject to the conditions and requirements of
this title.”); Static Media LLC v. Leader Assocs. LLC, 395 F. Supp. 3d 982, 991 (W.D.
Wis. 2019) (“Under 35 U.S.C. § 171(a), patent protection is available for a ‘new, original
and ornamental design for an article of manufacture.”).

33) 35 US.C. § 171(b) (“The provisions of this title relating to patents for inventions shall
apply to patents for designs, except as otherwise provided.”).

34) Sarah Burstein, The Article of Manufacture” in 1857, 32 Berkeley Tech. L.J. 1, 85 n.26 (2017)
(“To date, the phrase ‘new and original has not been given independent significance in
design patent case law.”); William J. Seymour & Andrew W. Torrance, (Rlevolution in
Design Patentable Subject Matter: The Shifting Meaning of "Article of Manufacture’, 17
Stan. Tech. L. Rev. 183, 187 (2013) (“Both the newness and originality requirements of
the design patent statute appear to be subsumed within the requirements imposed by §§
102 and 103(a).”).

35) BI20|7|= ofX[2t SA Q70| 2510 CAFCE SEY Q712 st S52 eSS AgolHA
ZiMoZ Mgt XEMS E5Q7192 Hu LY. Int'l Seaway Trading Corp. v. Walgreens
Corp., 589 F.3d 1233, 1238 (Fed. Cir. 2009) (‘In any event, the courts have not construed
the word ‘original’ as requiring that design patents be treated differently than utility
patents. Section 171 requires that the ‘conditions and requirements of this title’ be applied
to design patents, thus requiring application of the provisions of sections 102 (anticipation)
and 103 (invalidity).”).

20



- =
=% Intellectual Property High Court of Korea
International IP Law Research Center

H,

H E5 2 HowA =}t §tH, vl EFAFE A (United States Patent and
Trademak Office, ©]3} ‘USPTO’) &8 AAFA A A (Manual of Patent Examining
Procedure, ©]3} ‘MPEP’) % t]x}21E35] &9 7lo]=(Design Patent Application
Guide)oll H&F21 7Hgo] goj=of Uk, 2Hzho] A ojof w=r tApelolet "5
(article)ol] M@= AU A-&H A|ZHA (visual) EH LR FAE A0 T Az
=% (article of manufacture)ol] A& = A}t A-8H A|ZH& o] 11 A2 A (ornamental)
A ERow fAHE Ao g Aoyt 37 A st tARIES o AHedS @
%%-A /\]71-k1 gl 3 Aoz B s O]r,]- 38) J,]:L §]-/\]—1‘4;(]-0]J4— 71'O] =g
A FE7E e HAE AR SYo] WmEA S7FstEA YAl EE A0
APoR BZAE T Qo3 o= TS Uiro] FloA LA HH R AHE
I, YRRQIe] A o] ofu| st vEE WA A EalA; fhe

o A8 AL ]l distel AFA oFFtE(R)e] Y
7HE Q6ls Ao g Bl A& 40) Apelo] A|ZHS BE] 87| 95t

Hom FANE STk B A Fol USIThAD et A oleks &

=
X

o

/E_)]-

36) USPTO, MPEP § 1502 (9th ed. 7th rev., Nov. 2015) (“The design for an article consists of
the visual characteristics embodied in or applied to an article.”).

37) USPTO, Design Patent Application Guide (“A design consists of the visual ornamental characteristics
embodied in, or applied to, an article of manufacture.”), https://www.uspto.gov/patents/basics
/apply/design—patent#differ (last visited Sep. 5, 2024).

38) William J. Seymour & Andrew W. Torrance, suora note 34, at 186 (“Section 171 has been
interpreted as requiring that a claimed design must be (1) ‘new [and] original, (2)
‘ornamental,” and (3) ‘for an article of manufacture.”).

39) Jason J. Du Mont & Mark D. Janis, Virtual Designs, 17 Stan. Tech. L. Rev. 107, 129 (2013)
(“Virtual designs are among the fastest growing segments of design patent filings at the UPSTO.”).

40) 2% (beverage pitcher)? CIXRIS O/X g7t g0 28210 & AR Blisscraft of Hollywood
v. United Plastics Co., 294 F.2d 694, 696 (2d Cir. 1961) (“To be patentable, a design, sign,
in addition to being new and inventive, must be ornamental. This means that it must be
the product of aesthetic skill and artistic conception. Plaintiff's pitcher has no particularly
aesthetic appeal in line, form, color, or otherwise. It contained no dominant artistic motif
either in detail or in its overall conception.”).

41) HAG Ol A0 2ot CHISH HSHE KHMIS| At 20 QHlE, “TIXQIES] HSQa(gEedut 23
= 7S e -0=F0Me =21 SHe=-", st M19d Hi3=, 2018, 379-382H.
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ol+= 18704 7H S5 tARIES|9F WRIste] EH [F-8-3H(useful) olzh= &
o] 5 thAlsto] ;A H Ao g, I HAl= HARIES 9 Hotjit, & 70| obd FH
o] B35 Wes] ob7] Qo AE =t de® ofsfEar Qirt 4243)44) txpQlH
a7k Aol | weo]7]= SHAIRE, vl A= o c

A1) Apo] oftiet EFO] L AHRA 45 o]F BTt HAL AH o R A
ZEF0] w7k S2 WA =G ool Qithal stHA|, HARle] A=A Y azie
B2A 0 HER AGotA] 27]1% e 46 19 FHollA, nl=ollA HARRIES ] 4
HoHao RN A @A A2 o7 nHo|AY ZAL-S Aohdith= &juj7} of
et I 295 & 5 Sl A9 AZHE ool %E}% oln] xR A E=
Ao ®W3lth 47 yolrt, wla Ak A= AAAdolete AL B AR Azt

OjEshz Aolng o AwA| Q] kvl Bashal 48) A HARIEs o dYa

42) McKenna & Katherine J. Strandburg, Progress and Competition in Design, 17 Stan. Tech. L.
Rev. 1, 38 (2013) (‘7o further clarify that design patents were not substitutes for utility
patents, Congress in 1902 amended the design patent statute, removing the word ‘useful,’
and replacing it with the word ‘ornamental.””) (emphasis added).

43) Sarah Burstein, Whole Designs, 92 U. Colo. L. Rev. 181, 236 (2021) (“It's true that section
171 also requires that a patentable design be ‘ornamental.” But the Federal Circuit has
basically read this requirement out of the statute.”) (emphasis added).

44) ol2{gt siAt Z2 Mo L2t CIXRIESHE 012 (ER2 2nE shMst= ol &2+, O

ARIESH 0|20t 42— CXRILIRIE 7|, 2017, 3bH(7[sX HEWt S=2EX| Z6t== ofAL
(CRRIESH M34x 45) 11 BE2S QF0M HMeske 0lfs 1 eVt Dide U271 dhe A0l
SHESHR| 7| MEO0| Ot2t, 7i=gatel ZAHOIA @"—.”51 WO M= Z0(7| MZ0l| DjZ0] 7|='Hat
CARIESES &2 M= 7|IF02V|20= 7|8H2 eS8 Esok= 40|10 CARIESH2 7|=0] Of
H HEE ESok= 02k FHAE oM HS0l2= =2 Ofsist 2 Z0|Ch”); RE4], CiXel
Hof -OXIRI A& M2} 0|28, ZI@AL 2016, 8183,

45) Gorham Mfg. Co. v. White, 81 U.S. 511, 525 (1871) (It is the appearance itself which
attracts attention and calls out favor or dislike. It is the appearance itself, therefore, no
matter by what agency caused, that constitutes mainly, if not entirely, the contribution to
the public which the law deems worthy of recompense.”).

46) /d. (“The law manifestly contemplates that giving certain new and original appearances to a
manufactured article may enhance its salable value, may enlarge the demand for it, and
may be a meritorious service to the public.”).

47) William J. Seymour & Andrew W. Torrance, supra note 34, at 190 (“There is no requirement
that the design be artistic or pleasing to the eye.”).

48) Best Lock Corp. v. lico Unican Corp., 94 F.3d 1563, 1567 (Fed. Cir. 1996) (Newman, J.,
dissenting) (“Recognizing that ornamentation is in the eye of the beholder, the courts have
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49)

50)

51)

52)

sought @ more objective standard in the general rule that a design is ‘ornamental’ for
purposes of 35 U.S.C. § 171 when it is not primarily functional.”) (emphasis added);
Christopher Buccafusco, supra note 22, at 527 (‘In its anxiety about visual aesthetics,
the Federal Circuit has effectively read out of the statute any affirmative requirement
that the patentee's design contain aesthetic ornamental features.”) (emphasis added).
Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 148 (1989) (“To qualify for
protection, a design must present an aesthetically pleasing appearance that /s not dictated
by function alone, and must satisfy the other criteria of patentability.”) (emphasis
added); /n re Carletti, 328 F.2d 1020, 1022 (C.C.P.A. 1964) (‘[l]t has long been settled
that when a configuration is the result of functional considerations only, the resulting
design is not patentable as an ornamental design for the simple reason that it is not
‘ornamental’— was not created for the purpose of ornamenting.”).

Perry J. Saidman, Functionality and Design Patent Validity and Infringement, 91 J. Pat. &
Trademark Off. Soc'y 313, 317-18 (2009) (“Functionality is the converse of the statutory
requirement that a claimed design must be ‘ornamental’ under 35 U.S.C. §171.”); Jason J.
Du Mont & Mark D. Janis, Functionality in Design Protection Systems, 19 J. Intell. Prop.
L. 261, 264 (2012) (“In most modern design patent cases, courts invoke the ornamentality
requirement but analyze the issue by referring to non-functionality, treating it as the
converse of ornamentality.”).

35 U.S.C. § 171(a) (“Whoever invents any new, original and ornamental design for an article
of manufacture may obtain a patent therefor, subject to the conditions and requirements of
this title.”) (emphasis added).

Sonia Okolie, Determining the Article of Manufacture in Augmented Reality and Virtual
Reality Design Patents, 48 AIPLA Q.J. 95, 101 (2020) (“In 1842, the original fixation
requirement ascribed to design patents mandated a design be ‘worked into or worked on,
or printed or painted or cast or otherwise fixed on, any article of manufacture.”).
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ANE3] HOAA EoE euetet nR7 A2 ARl 550 2R S 2
Shal U™ Ao}, 2=y 19029 5518 o= i e EollAl AAIE S
t} AHRESIeAHA(Court of Appeals for the Federal Circuit, ©]3} ‘CAFC' 2} 3t
th o] Aol AN ESFAH AU (Court of Customs and Patent Appeals, CCPA)
L EFH A171% (a)8o] AlZEE(article of manufacture) &roll AX|A} ‘of 7} obd
for's ARESIAL Utk A& ZA=E, HARIESY Hotd2 RIEA] 559 | ofof
Th Sk Z1o] ofaL, 22FA] Aty AR Bl St A AR e £ 0 A
Al (ornamental  design)©] EEthioll P Mg vp gt 53) ghH
USPTOS] MPEP+= 73] ‘:]X}?_‘J_’—} %%94 %]54]*37% HrRlel Agerdos

9@1 el Sele] el 11194% S SIE 5 el T
A o] AEEE 714 glo] AATAI 7| AS Rl RIS 588 wolrs

ARE QEE A4 0] Sk 5

e}l ARl BEAL Al BE7) EelEl ARE BRI TRl
72799 AOR ofsfEIr}.57 CARC Ag ofs)= A AR tixels BEo] 2718

53) /n re Zahn, 617 F.2d 261, 268 (C.C.P.A. 1980) (“[Section] 171 refers, not to the design of
an article, but to a design for an article, and /s inclusive of ornamental designs of all kinds
including surface ornamentation as well as configuration of goods.”) (emphasis added).

54) USPTO, MPEP § 1504.01(a)(I)(A) (“Since a patentable design is inseparable from the object
to which it is applied and cannot exist alone merely as a scheme of surface ornamentation,
a computer—generated icon must be embodied in a computer screen, monitor, other display
panel, or portion thereof.”) (emphasis added).

55) William J. Seymour & Andrew W. Torrance, suypra note 34, at 193 n. 63 (“The factor which
distinguishes statutory design subject matter from mere picture or ornamentation, per se
(i.e., abstract design), is the embodiment of the design in an article of manufacture.”).

56) Jason J. Du Mont & Mark D. Janis, suypra note 39, at 114 (‘USPTO has issued many design
patents on surface treatments over the years, although it has always insisted that design
in the sense of § 171 ‘cannot exist alone merely as a scheme of surface ornamentation’
and must be deemed ‘inseparable from the article to which it is applied.”).

57) William J. Seymour & Andrew W. Torrance, supra note 34, at 190-91 (“[Flrom the beginning,
the design patent statute expressly provided that design patents were only intended to
cover designs that either comprised the article of manufacture itself, or designs that
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A HARIES| O AP el or dateA siAls) $aL,58) X CAFC HEEoIAE H
AR E379] E7HEAdo] A2E AL Qo AR S5y} wHste] tAkele] A
& Wk v Bl SR el Boje] fAME TRthAo] ok Ao £ Qi
ESTAIHY HAE Qi o, CAFCE FHA (surface ornamenta tion) TlARI 3
S5 ohE 20199 Curver Luxembourg HAClA, 12fgt W-8-2- 4 9] W-E(dicta) >
2 A4 o] BIFOEAY) RIS Cailo] 44 B4 BES Mesthe
e 8] g 3,60 FEHARIT; HsraRele] Zrjets FETARES 2 chair)dl,
AT AR1e- Y (basket) ol 28| hH TiRRIA a7t A-ekA] Gh=thar ek
SEQITE 6D TR SUTIRRRIT FAHRI0] FUsht TiRIRle] A8 thd=E2] 8%
7 24l JokE FARSHA] o8 -9 S HUARIEY] At o] FAEEAIE TRt 2020
| AAoA =, STARI] HeH el ATdelA ERlEe tidEFel PdEtar &
AJBPHA62) TIRRIT E-0] B7HM/dS 7325, 6364 CAFCO] 2| HEE2 &}

formed a permanent part of the underlying article of manufacture, fixed within or worked
onto its physical structure.”).

58) /d. at 192.

59) Curver Luxembourg, SARL v. Home Expressions Inc., 938 F.3d 1334, 1342 (Fed. Cir. 2019)
(“we note that the statement about anticipation in Glavas is dictum and thus not binding.
Because the Glavas court was asked only to review a determination of obviousness, the
statement about anticipation was unnecessary to reach its holding about obviousness.”).

60) /o at 1340 (“Given that long-standing precedent, unchallenged regulation, and agency
practice all consistently support the view that design patents are granted only for a design
aoplied to an article of manufacture, and not a design per se . . . .") (emphasis added).

61) /d. at 1343 (“‘Under this ordinary observer test, Curver does not dispute that the district
court correctly dismissed Curver's claim of infringement, for no ‘ordinary observer could
be deceived into purchasing Home Expressions's baskets believing they were the same as
the patterned chairs claimed in Curver's patent.”).

62) /n re SurgiSil, L.L.P., 14 F.4th 1380, 1382 (Fed. Cir. 2021) (“The claim is limited to /p
implants and does not cover other articles of manufacture. There is no dispute that Blick
discloses an art tool rather than a ljp implant. The Board's anticipation finding therefore
rests on an erroneous interpretation of the claim's scope.”) (emphasis added).

63) /d (“In Gorham Co. v. White, the Supreme Court explained that ‘[tlhe acts of Congress
which authorize the grant of patents for designs’ contemplate ‘not an abstract impression,
or picture, but an aspect given to those objects mentioned in the acts.””) (quoting Gorham
Co. v. White, 81 U.S. 511, 524-525 (1871)).

64) USPTO, MPEP § 1502 (9th ed. 2020) (“Design is inseparable from the article to which it is
applied and cannot exist alone . . . .").
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65) Zachary Shufro, Whats in A Name? Curver Luxembourg and Its Implications for Design
Patents, 20 UIC Rev. Intell. Prop. L. 54, 85 (2020) (“[N]Jow it appears that . . . anticipation
test are . . . limited solely to prior art for the same type of article of manufacture . . . .").

66) Jason J. Du Mont & Mark D. Janis, supra note 39, at 119.

67) Ex Parte Tayama, 1992 WL 336792, *4 (B.P.A.l. 1992) (“[Tlype font designs are reasonably
interpreted to be the shape or configuration of the letter blocks.”).

68) USPTO, MPEP § 1504.01(a)lll (*USPTO personnel should not reject claims for type fonts
under 35 U.S.C. 171 for failure to comply with the ‘article of manufacture’ requirement on
the basis that more modern methods of typesetting, /ncluding computer-generation, do not
require solid printing blocks.”) (emphasis added).

69) O2A], EGSEE Adobe(iit) SAHRICIXIRL: Type Font, U.S. Patent No. D407,431 (filed Jan. 6,
1998) (issued Mar. 30, 1999).
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70) Adobe Sys. Inc. v. S. Software Inc., 1998 WL 104303, at *7 (N.D. Cal. 1998) (“[Tlype
fonts are patentable subject matter and the program which creates the type fonts is the
article of manufacture. Accordingly, the court finds that the typeface designs are statutory
subject matter entitled to patent protection.”) (emphasis added).

71) YUi5, ‘TRRIS| B2ld HSE ot Mgt FEH|FRE0142 QIE(ARY) HH7|E FE gier, Mz
ANHEST X735, B2E, 2016, 237T(“02f3t o] ZANE MHATE 0)0] ‘REIZSHEI=0
HHHSUKIEC] 2HO| ol 2t 3= AHHO HMEOl 77O Xolet SYUS 0|FUCH, RESS
H GY MY EHE YA = ME2 XY MENE2M ESSHSEN 25t 0= 0] 1996
o LS E0 M2} FESSHLUS 4EMTs HME0l SHOM AYREE SUSP O|R0IFLCL).

72) Directive 98/71/EC of the European Parliament and of the Council of 13 October 1998 on
the legal protection of designs.

73) Council Regulation (EC) No 6/2002 of 12 December 2001 on Community designs.

74) Council Regulation (EC) No 1891/2006 of 18 December 2006.

75) Arnander Irvine & Zietman, Design Law in Europe, E.I.P.R. 2001, at 119 (“The Directive
aims to harmonise the substantive aspects of Member States' national laws: it does not
attempt full scale harmonisation in that it does not address procedural issues, nor does it
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deal with the fact that in some Member States designs are protected by means of
copyright and design laws. Indeed, the Directive will only apply to registered design rights
and applications for such rights.”).

76) AHg, “REAE CIARIHNIMS DISESSAHCIXRIS BH5”, MEHS 168 M5, SRS
2011, BH("DISESSAHCIARIFE(UCD)2 CIXRI0| zix2 RESSHYUL SE0 0I87tsstHE &
EHH SAGI0] YASY H2|ol EH2 RPISAHPIY=TY0| O0jX|12, ES7|7F2 3H0|CE).

77) Martin Howe et al., Russeli—Ciarke ano Howe on Inoustriat Design 22 (9th ed. 2016) (“Council
Regulation (EC) No.6/2002 on Community designs provide for Community registered
designs and for the Community unregistered design right. Community designs are of
unitary character and extend throughout all EU Member States.”).

78) M, A9 ==2(F 9), 48H.

79) Christoph Rademacher, History of Design Protection in Germany, in Hstory oF Design anp
DESIGN LAV\/ DES\GN RIGHTS 218 (Tsukasa ASO, et al. ed., 2022).

80) /d. (“This very broad new definition was based on a new understanding of design being a
marketing instrument rather than an aesthetic expression.”).

81) 2016'F 3% 23Y0| YsE EU SHAH /NN m2t SEAMEOXRIFEOHIMS| BE0| SEKXIAY
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EUTA A|3%80
(1) ‘BiRRTolRE A A Qs 1 AAe] 54, B3] Al 92 A, @4 A
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82) Nicholas P. Mack, Breaking the Status Quo of International Design Law. How the United
States' Design Law Frustrates the Purpose of the Hague Agreement, 54 Vand. J. Transnat!l
L. 1293, 1315 (2021) (“[Tlhe EU . . . only carries out substantive examinations of design
applications to ensure that the proposed design meets the definition of design under EU
law and that it is not contrary to public policy or morality, which means that the EU does
not substantively examine applications to determine novelty or individual character.”).

83) European Parliament, £U design protection rules reacy for new techrnologies and circular ecorormy, 2024,
https://Awww.europarl.europa.eu/news/en/press—roonmy20240308|PR19027//eu—design—protection-rules—ready
—for-new-technologies—and-circular—economy.

84) EU Regulation Art. 3(1) (“‘design’ means the appearance of the whole or a part of a
product resulting from the features, in particular, the lines, contours, colours, shape,
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85)

86)

87) QHH

88)
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texture, materials of the product itself and/or its decoration, including the movement,
transition or any other sort of animation of those features.”), https://www.europarl.europa.eu
/doceo/document/TA-9-2024-0164_EN.html.

EU Regulation Art. 3(2) (“‘product’ means any industrial or handicraft item other than
computer programs, regardless of whether it is embodied in a physical object or materialises
in a non-physical form, including: (a) packaging, sets of articles, spatial arrangement of
items intended to form an interior or exterior environment, and parts intended to be
assembled into a complex product; (b) graphic works or symbols, logos, surface patterns,
typographic typefaces, and graphical user interfaces.”), https://www.europarl.europa.eu/
doceo/document/TA-9-2024-0164_ EN.html.

Proposal for a Regulation of the European Parliament and of the Council amending Council
Regulation (EC) No 6/2002 on Community designs and repealing Commission Regulation (EC) No
2246/2002, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0666.
TARIZSHOMS =25 Mg IHHEE", XA H16H 1=, SaXARMATH,
2021, B1BH("SSHCIXRIFHOIAL] CIXIR! Mool fotH, 254t 2 SHYTIXIQI0| CIXQl HSTHA0
TolEl= AQIK| 07 HEGIA| Q4TtT).

Guidelines on Registered Community Designs 4. 1. 3. (2022) (‘2712 2% H[14-04F0
4ol A3 OASYH0], 01012, JHLRMQIHHOA H JIE ARH =00 AN QAE2
S2 7}58I0L), https://guidelines.euipo.europa.eu/1934976/1926295/designs—guidelines/4-
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QR & 4= UANE 93 AlE A4 (ornamentation)”®] S = SaL §lo] TR

1-3-ico ns—graphic-user-interfaces—and-the-like.

89) Domien Op de Beeck, £U Design Laws: Changes on the Horizon, E.I.P.R. (2023), at 464
(“As said, one of the objectives of the Commission is to provide greater legal certainty
and transparency, inter alia with respect to the design eligible subject-matter.”).

90) Proposal for a Regulation of the European Parliament and of the Council amending Council
Regulation (EC) No 6/2002 on Community designs and repealing Commission Regulation
(EC) No 2246/2002 (“The definitions are updated, clarified and broadened with the purpose
of (i) making the proposal for a Regulation future—proof in the light of technological
advancement and (ii) providing greater legal certainty and transparency as to the eligible
subject matter of design protection.”) (emphasis added), https://eur-lex.europa.eu /legal-
content/EN/TXT/HTML/?uri=CELEX:52022PC0666.

91) 2|Lte] =2 T= EUMOA EUREAC ‘Product'2ts 0 ‘HIE L= ‘S8 9=2 HAZ0 At

8&[1 QUCt :LEM SHEHCE ‘product’®| 70| ESELE ZEXQI 7HE.' Ar 2 e A
Ol= 0|740| Qi AH2Z OFiEEE 2 BiM= EUREAL ‘product S “MIE A5 Abgotdl

Ab ettt E5fd, "e-0I-EU-B-2 S xoﬂ? CIRQIEe TR 1= Hlu-247, 531’8 S|, 2013,
46H I3 30)("RelLiZt CXRIESHE ':'n(article)'olaf Z0E ARZoll ACLt RESSHLARIY
HBZE= ‘product’ 2tz 80HE AESIHA -+ ‘product & YPIHCEE SEHL HRVIER=E AR
AN FUOIM HMELZE AT QX = HIMOME 0I5 2822 BIRICL): 2rER, A9l =
2(&F 87), 47TH(SS02ts g NAPVE fAStEE JRe A0, MS0l2te 80 1 B
%\_ olr]

A=

A QI0] T S Q=M CIXE AlCHo O Hgfet 8019 MEf0[2fLl & ChRIEE
&=, LS, A =2(F 7), 261H(M998E 7Y 2=l/0lAkz] TRl XIF(OISt EIIF&' NP
ot 2002 RESSH CARl FE0lsH EC HAR! ) HIME ':”E‘(ar‘tlcle)olE 201 Ao H|
S(product)02ts B01E MEsHd U=H|, L2 ME2 SFEMH J9 /HEC=Z sHME0 2504

AO| EM TZXO| ZO0Z 2L}") QIS A2,
92) Gordian N. Hasselblatt, COMMUNITY DESIGN REGULATION: A COMMENTARY, 30 n. 18 (C H. Beck
oHG-Hart Publishing:Nomos, 2015) (“In practice the relatively long word of Art. 3(a) is often

condensed to the core of the definition: ‘a design in the appearance of a product’ . . . .").
93) /d. at 30 (“The direct product-relatedness of designs becomes clear from the definition
itself.”).
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o, 29 99 5 221910] PRl AA7E s o] Paksixli, 90 Mol AlEe
Ofof] ZEEA] F=rtal AR " FRbolut ok =4S

T Baw QA =ckoe90) Hesku

oX

A
T
E

AR Ut tixelo] ATt g3
Rejulo] ZAa 4= 9la, theke B 489 4 9lrhs WL BUTA A5< B
weks] skt Qs AR ofsE,

94) M, A9 ==2(F 9), b7H.

95) Gordian N. Hasselblatt, supra note 92, at 31.

96) Domien Op de Beeck, suypra note 89, at 464 (“The aforementioned list of exemplary ‘product
items is quite long and also covers rather specific items, such as graphical user interfaces,
‘sets of articles’ and ‘spatial arrangement of items intended to form an interior environment’.
This illustrates the EU legislator's ambition to cover a broad array of very many types of
2D or 3D designs.”) (emphasis added).

97) Gordian N. Hasselblatt, syora note 92, at 44 (“Design achievements may directly affect spaces,
places, or units ‘which can hardly be considered to be products’, e.g. through the use of a
multiplicity of elements that create a specific style or atmosphere.”) (emphasis added).

98) Domien Op de Beeck, supra note 89, at 463-64 (“[The definition of products] also includes
an aspect of future—proofing design protection against technological advances, allowing the
protection of designs in digital form, the metaverse, non-fungible token (NFTs), graphical user
interfaces (GUIs), as well as 3D CAD files, necessary to print 3D models.”) (emphasis added).

99) AMF, “REXBNEU) CINQIEA CXIIHES &3 HSt| Bt HWHE T& -8 T= Wsg 55
OZF dl= SXEPE a2, MAMAMH X753, SHEXARAMSS|, 2023, 126H("REHE S=A|
ORIl s 22Ut 0=, 92 S 22l ORIl Zool 0 S84 2+6HK| &1 en, &
8| CIXRISl Hololl “AIE (product)g TMIZ Std, 0|0l M2t J2iTa R0t OfLf2t EO|ZH0|A 52
IISSICE”).
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UE A Q] Fx oAHL 1888 1290f F-3% A2 (design ordinance) 2 A|
=] A}, 100) s 2el= G HARIAIEE T8 KU SPHAE 5UT} v]5o] o
ARl B A= Egt ZAFsto] A==t 100 1 HA = 39 B0 oS elket
A7y 2H0 9] oL SEskL SR o] 8 4 QiR Sk Zlo|QITh 102) o2y
= 18999 o o= wrgo] AR 1959 7Hg el ol elaf tixfQlef et ¥
o] YojqtA o] upAE] gt 1 & FIAR| AL A (TRIPs), dllo] 184 U &2
7h2l @A) =S =ofshHAl 1998 R ARIAE 5= F715klaL, 2006 7H
o 530 239 Fol FAE AE AR =859 248 AlgEe shHol
(on—screen design)e] thet H3E sfistglon, 2014d Al8]|o] 184 (Geneva Act)
4 =72 Pl 7HUsHHA doll EUE FAIEYY Aol et AXE vlsste]
Aze] oA Aol o] 27T} 103)

CIxfolo] ZORFE Al U ARt s

Qe 20194 S ST Se oae] narhiel A Al A%
ul SMH(E)0] HAA R Bathto s ERkEech 1 AR HXE BE WS
shefat Ao.mA, tAERrlAle) HEel Aol Wefe] Aol AEOR ST Gl
Ay a8t AFBIo} MG D7) 95 Aok 100 A APy A2 A 15 ofehet

100) Mayoko Nakano, Kumi Takada & Masanori Yabumoto, History of Japanese Design Law
and Releveant International Instruments, in Japanese Desisn Law ano Practice 1 (Christoph
Rademacher & Tsukasa Aso ed., 2021).

101) /d

102) Ol&d, MUK XIMARAHH, MESTAL, 1995, 90,

103) Mayoko Nakano, Kumi Takada & Masanori Yabumoto, supra note 100, at 7-16.
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ol hARRle g ofskal St

S AR ALY

ool BHH(IE0] 2 TSl Wi, ol A i ofel AT,
(A220) R8s T O] G4 5 EE SH(1]e) 24402 AREE A EE 7))
7} 71 7FsS Wi AN LR 2] Sslel BRAe] He ERh oA A2
E5to] nHEEM S Aoy SH 2L Wikt

det fgHole tARIT &2 Al dish o] gEe A ey
A8 JFEIAAE &5 FHE Hoske A ﬁxﬂi' 5Hoq105) ot} FEe

EHEAS YHOR T4k Gt S0 HAET U100 =, ool BEA
e ool 49T 4 9 7K Rdsl SaewA Selielsl A
BE4 2703 2 kA e Ao ofsdrt,

2. Tixjole] SE o]l thet 20191 I opsie) e

s, 20199 A4 opauAl ool Tk OIS Qi Alel SAS el AR €
AQlat B B/HEA AHORRE Pulst AoR B 4w Yrks el Asit ol
o100 T Ao BEI ool AL ofds] fAHI glon], Rt 1
2 ShyoltietE QAT 202 25 A5 TR BEriie] B 4 9l A0 of
SNEILE 108 201991 1 SPARHAR BMF 11 AR HETARO 2 7 FAle] thatel,

104) /d. at 17.
105) ZE Ak, "ERE, 2020, SH(EREDFENRZIL , BE , IHO5YROREETHS.").
106) Mayoko Nakano, Kumi Takada & Masanori Yabumoto, supra note 100, at 6.

107) EH2, o9 =2(F 7), 1778 L= 1 AYHoiME 71EQ] 2(Lte] 8 PAM= ] =Ry
S 25lc 22 00 =242 ez ol s FoM 2=t OARIESHY ShITIA}
210 et g LA XoPE AT = 5 AN M Ot 8 A2 O 3¢ e2 ATEY

CIXIRIo] Tl MEQZ0IUH SEHS ARY oidlcle 8= sidE s~k g ZO|CH”).
108) Efile, “ERADSH LT RENEOBEERR ~, 2000(° 5 UICRvaiAER, 19 B 2o nag o oL YO,
&h¥im (U R LTV ShBYR) 1508 - ot TQUBhY SHITh DS S IRBNER 35BS T
B DigENH 0, SHTEDOBER EASUEICK DEGHIEREDRENRICMA SN A7),
hittps: /Awawnvsungroup—atra.jo/ordoress/Ap-content/uploads/2020/06/156044a1 1379ac85cf3f6ad2787 7067 .
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Feh ool BEA] B AP WA A0 B Wl obx wHA oLk, g
M) B4 B3 o] BEAo] WAE oAl glrk, Tyl ¥ ARAr BE o
o Ay YR L i3] RAET Gl Zlo= ofafErt

P ==

CIXfelE2 S| 712

2& FYEHTL 9l AT PR o] TRQIR S S A ok 53, Ak, ¢
A1E FRBL0] 9T S5l tlAele] BEe] Tk ARFE AfIe] tlAelE B A
2 P51 9le. olet Bisto] Tale] By R Qs el aelR sl We
3 ofiol] ot ol glont EYAel Al B Tl HBA|wY| Fag Hal
2 2% 5 0, E3e] Bestol MBS AT B ¥ 5 glonz B8 A

HollAl HARIESAAS 55k Zlo] Blaa] Fe|#Ql deetoldhs dsi7t Sl 110)

F=20) E5S 19924, 20004, 20084, 2019 4312 14& Byslo] 250 of
231 9lek, WIO 74 913 22 jol s S3ict AgAI TR TF4o] e
sk QIolRl Wk TRl BRAsE AAA Wk glo] §AIET glebt Ht Sl

A4 AL Fo HEOARIAE So] =gl

TRele] BER AL Baly A28l AL Gk, SHAL A7) Hof FAsor
FAS 5L BUS R tAe] S50 s) FAARROIE Askan ekt ol
AAIE SEUAE obd Selufele] WAl BBk oA EIS F )RS

%31 70| -8 WA FokA S5o] 7Rsshck, Igeka ouAAL ] eI R

ol

AN

109) V5ESEINESAT, (PEARKMELREFENREE GMUIHRIFHIE) | 2021, 73,
110) #ER, (LRE  FRESERM) FETR) , LRk, 2019, 1652
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2 QRIS TeEsHe S| ot BAIo%o] SutE=A] ok, tixjele] Aolo] Fat

SH=A] o} o] AlIA e AARSHA ek 110 chk, culaliks Akl o) tiAt

Q1 E¢lofl G A EASHEA] ol ke phetsh 12 7 ujae] o] il

2 g Aol QFETRR Ak 119 Y A BRI HEZZES 10¥o]glont
1 Eaye] Ao Qlsle] BRE AL SUURTE 1547 HEHc) 14

1. Oxielat 239 27178 A

Z 581415 A2 AU theat o) TRrele FostaL glek 116)

E3 A2z A4
trfelojgt AlEe] AAF Ei= HEZ o] GAF sjel(9)), Ex ol50] Ag W
o Al Ul WoRS Akl Zlo 2] A2 )7k Zkeal Fol 383 = = A=

2 Thaglg Wk,

CIARR1S] E35/d3 dsto] EaH AARAI-A A3 7.1, of w2l gaiele: vl

EA Al vIAAAIR siof etk =, =] -7 HARIE Al wuA] EAE 4 glal

N

111) ESRITISS=MAER2S, M2/MAKXE, 2023, 50H,
https://www.cnipa.gov.cn/module/download/downfile.jsp?classid=0&showname=%E4%B
8%93%EL%88%A9%ESNAENAT%EC%IF%AL%EE%EC%E7%ES%ED%I7.pdf&filena
me=5753f257e6a04b6f8e305eb6d34bad52.pdf.

112) EeRITISs=AAHEZ =, 22 MMAKIE, 59H.

113) &=EH, A9 (= 110), 1657H.

114) SSRITISSI=HEH MA2E(“ LA ZFARNEIR AN +E, SCRFELTIRMRA+E, SRI+%
MARAIRAR N+ hE, HBEBRBERITE”), https://www.cnipa.gov.cn/art/2020/11/23/art_97_155
167.htmI(ZZ2HEY 2024. 9. 5.).

115) 3= ‘Sofet= 0 Uit T2l'2k= B80S AIESH UCLY, CE =9 80{2t SUME #F7|
ol 2 EiM9 ER0M= Ml Ui ‘Eo{2ts 80E AESIT.

116) ZSRRISS=MEH M2ER(SHiRIT, RN ~RMEGHERHNIIR BRSERSEUREYS
TR, RN SFMERENEERBOHET T R ARIEIEIT.”).

117) S3RIVISS=FMMHEZS, o MHAKIEE 111), 58H, 7.1(MRITE~ @ISRt , H
BN T, NEEE AT T L 25, K56, Br-f, BARY R E IR HIEIE.”).
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AlE DAl RS Bl e A= Erh, TR BRI AlFe] AAKS dale A
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= gloh wEbA HARRle] F U - AR Aol HARle] H &0l S ARt
ofof T}, "ear ARl met Ao fAMdol A EE 7 FE A Tto] o
FoJTE 118) %, tixR1e] tido] H= AlEo] T Akl ghthd 11 Fej7t U5t
clEte Fle] AR 2 AL =22l HelHAE 27 |t 2=, EUE A
ot FR=3 nRIZIR 2 Fool M o] HARRIS] Bt ARl AA7E obd A&
2-8H HARL S AIFHARIS] Zloleh, ji, o]} gho] A4S I Eole ARt tAt
o] =54 8400 w2t tARRle] B 97t SaErke vEo] Q7] shrh 119)

S5y AR BAE 7T QR ok FAIE T AR BEue 4
we}e] s}t Qlck 120) 0|9} Tlio], 20144 SaAAIHA ] AL o) 17
AR AT E o] A(E A RE, ofsh ‘GUIE TAiele] BadAh Wizl 32
AP GUI AR HIR1919] Batiae] S 2L ohch, %, 4%} 5314 7
Jog Qlsle] 298 RHOAIALS £3) Beld HARIL e ABGFEHE AF
B 5)9] QHEOR TXlEEe] ZMegt Aolth 120 uebA F3o] A% o} tix)

T} AEL] BIRAE YA QT Gl S0 B 4 et

;

lo &

<

N
M
M
K

Hex JEC

B ol Taele] AR B Shil BEA A0S FAoR el Fas
oA TiAelzt B BAE PES) Hokt 1 FESS Feshu okelel 2,

118) FIEARHHE &BARERRE ik (2012) REFEH415.

119) =EW, A2l 2 110), 1663H("LREN T = mEAmIRE | E48 T IR HHRIFEEL").

120) S3RI2Se=mMHHRE, A MHARIEE 111), 59T,

121) #E, %2 M(F 110), 1653H( LN , ATFHRIEIA FREARIFEE R LSEEREE L, @,
i, REWFFR ? EX—AE , el BERE MEBIRRIEERG.).
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TEED 23|zt
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=22/ 7E H 24E ¥H

1. 229 7ig

AY AN TR ARl BEL By, B0 de ARHoR
asir}, TARIE ol BE| Hato] W gojE|o} 91| ghort, il -
A A2z ALl Wels BEolg BYAol gl TAIH FAEARS 2Juls)
o @A olfgh EFO] ARIGHFS] thido] B7] fleliie 5] ARielx SHE
o] tiifo] Elojof akarl T1Al0] HER H-ollis ThA] SIS 7HA o S, ol HHEA]
A AALRlo A APA o' AR sl the SR a8k AlS 85k A& ol 1L
et SHE Ao i L S8k0] 7ha/Adnt Lo HARIGE2] ti4do] Hot ekl
A8ttt 122) 1A 9] WS REdsto] TIRRIESHAY TiRR19] o] H= 2%
< “SHAHT 7R ARl ERC A fASAN SR Askar glrt, 123) ofof w2
H, EF08 A7 feiAe dRFecr @ 594, @ A @ FA 18l @
SAM] A7HA] 8215 ZE5eo]of it

oloh e Aol thatel, 4:9] 4x} ALY o el AThet Altha B %o tixele]
shefchele ua gl WA el Qirks A4 Hlgte] 9, 1 Hlgke] FAlel 7]
Z A% Fejo] TR tixielo] oid FTIARIT 2L vl A Feje] tixele]

122) CHEHJ 2001. 4. 27. M1 9822900 TZ.
123) Sod, UXRIHAIE(SF 10), 5% 1.2.1.
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2] AelSaL glek. 120 o] Wol = REARS BE A7 4o] Aoleith s14, 129 BE
TAH910) A8 EAN AT o] BIHA LAE FEEofolut g SO
2 R 4 5 BE Al ek ®a siAe u Hx)] vl3ko] 2 20 e ool
o] JxQ) 1ol TEgh Aefolek QlAlo] FFE o|Ra1 gk 127 ofst, BFo] 7]
Slgh 2AST} 1 A ST TR A AFS AE

rE
)

2. 239 ‘SEU YA

7t SYARSH

SPLS] S il e el et Sl iyl £ 8
ofof gt of7joAl, BHe SRl B4 Aol A &
ARei el ouigich BAHOR SES BE AR, 5 SAES dio sh o
Ajole] dhafol HHEA] B STl 2L oht), %, 1 $Ee] Al
A9ollE 1 PR ne Befstel WA 4 9lu, ot RelE FHyo R A m
B 2 ol ol SGRIT 129129 T3 oA, FES 1 A2 S
A2 thige] @ 4 glol AAAom BEAo] QA R BEO] BRI NEA 7
= Slgolc, 120150

124) EHiS, A9 =2(F 4); Y&zl “HEMHANME TRl 250 et 3717, QIHU-FEES HH| A
T ANE, =QIHATSY, 2022 QHER, A =2(F 87): LS, % i':'r@ 7).

126) E51d, "2H20 TARl 235 23S 9ot DXRIESH JigUet 7 —ARSS H36I0-", 2021;
iz, ‘BYUY 0182 + Us UARIL =599 THO| & BTy 0% ?01%*‘3 2007. 10. 4.
M1 2007515260 HEAS SHO=-", MAMAHEAT, HEL 2017.

126) Sotd, HMRHAPIEE 10), 359E(Y EIXIE* ZH9 %M._*i Wiss 82 HARINZS SAPt
S7totl & Pt SHEM D2t = FH 220 ok shTxel XWIOH EH°* ﬁ
20| HFEALE 0o et 2021 49J Eleolﬁt“ H8(21.10.21 MH)S Sah
Oz HTEX| GFL HA0l 2 1 MHZ CXNRISZ0| 7HssH EAT).

127) HH“"‘*-0|§§, Al =2 9), 67H([HARAIZSH]0 AUML HE HHE SZ0| 7|I=E F= 4
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148) St=QIHUIRISE, QHW-HEES WA A7, 2022, 30H.

149) Y5, A2 ==(F 7), 269H.

150) MEiS, 9| =2(F 7), 197H.

151) QR 2o =F(F 87), 66H.

152) TR 2008. 2. 14. M1 20074311 HACHYHZS o599 ML 2Ys et SSEOXRI
25 25 WS MQIOILE).

163) HAHZAR2 =252 27101 SAtat 2E5ito] 71H0i| A0 z==2 TRINQ! TAIS
HElS, Yo =R(F 125), 197H(HATES CXflel SE4ut & =3
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165) QrE, 29 =F(F 87),67H.

156) FEIS, 2o =F(F 125), 199¢.

157) Z&tsl Qo] =2(Z= 124), 45H(“SEMTL LT CIXIQILSHO| £BLHE 22N QS AMG| At
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shthe 74 gl 159
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nl=r S5Holl= HARRIS] ol Aol Bt BAIA #7g0] EASHA] =Tt
wbA] Al2mEol et ZES HYe sfadof ofsf sttt nl= S35 TRkl
B3 E 43 FZ2F] ‘manufacture’®} ‘article of manufacture’ 2= 8017} &7
ARE-E| =T, 160) ARY 71 8019 ofuli= A-8-ES|H/4Q] ‘manufacture’ 2h= 8019t
YT oS 7H Ao R sfjAlE o] it 161) S, S5 2A19] ‘manufacture’
b= oul= 7HE FHRIsHA siAlEe] itk B Ayt qlek o Asfol] o=
‘manufacture’dl= 2ul= 1 AR 7]A(machine) ¥ ZAE(composition of
matter)o] obd “FFYH Ei= 7IAHQ] AP oR AxHE HE(any) WdE

(thing)™& <lm|glttar gk} 162) B Holw 1837\H7FX| 9] Al A 2E-Z(article of

168) QrRE, Aol ==(F 87).

159) HHE, A =2(F 4); LTS, A ==2(F 7), 269H(LIXRIE2 Soiglt PEEHH, 48K JIs
o RF0 &AGI0| CIX0|H2el 0N XSS HSoh= O £8s SF00F gtk oM HIZ2E NS
of tigh &8X 7Isd9l 27+ 20t AEe AE7F Q7 0 & Z0ICE?).

160) Sarah Burstein, supra note 34, at 32 (“Congress enacted the first U.S. design patent act
in 1842 . . . under the 1842 Act, most types of protectable designs were designs for (or
of) a ‘manufacture’ or an ‘article of manufacture.”).

161) /d at 33 (“In any case, by 7857, a number of administrative and judicial decisions had
expressly equated the phrase ‘article of manufacture’ in the design patent statute with
the term ‘manufacture’ in the utility patent statute.”) (emphasis added).

162) /d. at 28 (“A ‘manufacture’ was most broadly defined as any ‘thing made or manufactured
by hand or by machine’ that was ‘not itself a ‘machine’ or a ‘composition of matter.””).
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manufacture)S “AAsH FeE 2F= A |(single unitary structure)® JLAIE o]
AL, Lot 1o ofsff 1 RA|Z=A ARSEAY 7 Fs e 2 H (complete)
FAIE(tangible item)” 22 FA| |9 Fctal B AE Qlrt, 163)164)

.>.*.

HNZEZEE Jligel HH

19009t 25 71 o2 vl=o] i Fs 552 TEH o R )4 '5‘}
AL, 1967 Hruby TARI165) Qlate] Fal E&of tigt /A

d 4= = A7I7F ukE| Gl 166) Ltolrt, HfE o] el 3 H Olﬂlxlé o
HoRE7] Qlal] sk AblY] S7Het BlEo] s tlAkel B e Al 7F Ay
3L QIe}, 167) et Apple v, Samsung T A168) o= AT Y-S 4ol &
&2 B SR ol E(Apple) 9] M ARIS alistlrtar 148kl o 11 ST ARl

163) /d at 61 (“This historical evidence demonstrates that by 1887, the term ‘article of manufacture’
was a term of art in U.S. design patent law. It did not refer to any ‘article’ that was
‘manufactured.” Instead, it referred to a tangible item made by humans--other than a
machine or composition of matter——that had a unitary structure and was complete in
itself for use or for sale.”); William J. Seymour & Andrew W. Torrance, supra note 34, at
194 (“As one might expect, there was little doubt in the earlier cases as to what
constituted an article of manufacture because manufactured goods then consisted almost
exclusively of tangible, human-made items.”).

164) OI=01M2| MES20i| theh MSEQ! siA0| M2t MESE0|7| Hoiid=s SEAY, MESY, RAY
52 278 Aez 2 2 R, 49 =x(F 87), b3T(MESS0 et BSH s, T At
HEM AZEAL Hiid= SEHO0IHM AGECZ, QI 25l BIE0IR @z T £+
UE) WS 2bjsh= A= aiASI ATt 010 2fstH MZESF0I2I oF| fIoti=, @ 1 A=
A AEEAHLE ILHJHEI'.: SEHOIHN 2AEEY NESEAY), @ It 2ot £0|Lt 7[AZ BHS0
T Y AHEEY), @ |- T £ AUx) AY WRAHY) 39 QU ZF0{0F Bit’)
(QI82H M=),

165) /n re Hruby, 373 F.2d 997, 1002 (C.C.P.A. 1967).

166) William J. Seymour & Andrew W. Torrance, suora note 34, at 196 (“The question of what
constitutes an article of manufacture naturally becomes more challenging as one moves
farther away from traditional, tangible, human-made objects.”) (discussing /n re Hruby,
373 F.2d 997, 1002 (C.C.P.A. 1967)).

167) /d at 185 (“One category of particular growth has been design patents claiming computer
-generated imagery (‘CGI’).").

168) Samsung Elecs. Co., Ltd. v. Apple Inc, 137 S. Ct. 429 (2016).
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1. S8

7}. Riter-Conley Mfg. v. Aikenl72)

tdiae Yot 9as A2 AE2E(roof structure)oll tEh (H-8)E38]d A

169) William J. Seymour & Andrew W. Torrance, supra note 34, at 215 (“Apple's '305 patent
is a fitting illustration of why CGI should not be considered design patent—eligible. Had
the court addressed this issue in Apple v. Samsung, Samsung would have had persuasive
grounds for arguing that the '305 patent never should have been issued, let alone
asserted in the infringement context, and that CGl per se is design patent-ineligible.
Although Samsung never raised this issue with Judge Koh, Apple's ‘305 patent presented
a lost opportunity for a federal court to assess the eligibility of CGI design patents.”).

170) /n re Nuijten, 500 F.3d 1346, 1357 n. 9 (Fed. Cir. 2007) (“Hruby dealt with a 35 U.S.C.
§ 171 design patent for an aesthetically pleasing water fountain rather than a § 101
utility patent, and is therefore of limited applicability to this case. The subject of a design
patent need not have any practical utility. Compare § 101 (‘new and useful’) with § 171
(‘new . . . and ornamental’). We do not decide whether a signal of the sort addressed in
this case would merit a design patent.”).

171) William J. Seymour & Andrew W. Torrance, supra note 34, at 199 (“[Wlhile Nuijten did not
specifically address CGI, the decision represents strong authority for the proposition that the

term ‘article of manufacture” implies a substantial degree of tangibility and permanence.”).
172) Riter-Conley Mfg. v. Aiken 203 F. 699 (3d Cir. 1913).
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S22 A713k ARte] gt Ao}, s Sago] 19021 BAl2] 5] S5t
el Hoﬁﬁ(art) 7]A|(machine) H+= 2400 ‘3H%‘fﬂ A oh=ths Aol thEo] %i‘iio
2 AAAHA A ZE(manufacture)ol] F=E 4 J=A] X7} o] &Qic} 173
A3e3gar e AxE olehs &ole 34, 7144 59 AAhReR dn
£ 7hsdhe BE o ou|r) S ElojFnkal AR & A5t E2 S|t
Aol s gtetar whastqleh 174) 11 o= Feff AlxEolehs 8ol "daE 7k
gt G (use)E Hall FeE MFol=, & E24 W3 (transformation)™S &Ju|sk=
Ao QlAE|o] $ha1 175) HIE T}2 WEoAe] gtto|7]= sh nl=rAdti o]
“AlzE ol A A1 o] obd 1| o5)] 7hgE AE Wahs Aolw, Z1AL
HAIA QD S AR Aol 4] sl B0l B4 o' XEAIE (finished product)

2 Axsh7] Y8l d=ol =5 AzE EF(article)” 22 H3l7] wfj&o]
o} 176) &, dibdol mEw Aol AGES el AxEe] NdS 825 Ad X
SAIE AAERE oh 2 A& ELZARL oJu|E Ad Ziii olsfi ¥l
o}, 177 Yo7k, A3e3|gariee weu| =5 sl o2 Sof mjetu| =Tt AlxEo|
2He AP Wgto] glrkal AAJeHEA AlxEo|2hs ol ol 2EAQ1 gol&A] 4
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173) /d. at 701 (“That this patent is not for an art, a machine, or a composition of matter is,
as it could not be otherwise, conceded; so that the question is: Is it covered by the term
‘manufacture’?”).

174) ld. at 701-02.

175) /d. at 703 (quoting Kidd v. Pearson, 128 U.S. 1, 20 (1888)).

176) /d. (quoting Tide Co. v. United States, 171 U.S. 210, 216 (1898)).

177) ld at 704 (‘[I]f the making of these constituent parts is manufacture, we see no logical
escape from the conclusion that the roof wherein these parts are assembled and used is
in fact a thing manufactured, and therefore within the word ‘manufacture’ as used in the
patent law.”).

178) /d. at 702 (“We must not be misled by the factors of size and immobility. The pyramids,
by reason of their bulk and solidity, are none the less a manufacture, as distinguished
from a natural object.”) (emphasis added).
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T glom, Yot i gt BAE BX) o the HS ISkl 54 o] Tixjel
o PhEEO R AR 4= QIrks WS Wes) 7 Ao] oo} gk 179

L}. Int'l Mausoleum Co. v. Sievert180)

i EES it s Az H(mausoleum)oll thet A-8-538]H Wl 2352 A
713k Ao Z A S S B ool S5 AlRE(manufacture)ol i
Fo=A] AR A6 LS dollAl AuRt Riter—Conley M, B84 &
SHHA Al2Eolehs golw vl ZEA Y fol2A i B FEAde I 2R )
A reths 2E AEIskt 181 yolrt, A5 (building) AFAI#EEE oby 2} 71 A5
B2 7] f18l ARSEE RA(ERM) T3t AlxEe sfdeitiar TAsEA, 1 RS
o] &H HEE= Atk ARTte R T ZRo] A ER] ¢b7] ulimoletal At
ot} 182)

t}. In re Hadden183)
AL EYU(Hadden)o] oF] %717 -4 (grandstand)S AFEEO R 3=
RS Sdstglod, Eslaltee 471 WehAe AlxEE (article of manufacture)

of Aol 23 A| Ghethe olfr® HARIARZAAS sH3laL 184 o]of B53E SU<l

179) Daniel H. Brean, Enough Is Enough: Time to Eliminate Design Patents and Rely on More
Appropriate Copyright and Trademark Protection for Product Designs, 16 Tex. Intell. Prop.
L.J. 325, 336 (2008) (“What constitutes an article of manufacture has been broadly construed
by courts to include ‘anything made ‘by the hands of man’ from raw materials, whether
literally by hand or by machinery or by art.”) (citing /7 re Hruby, 373 F.2d 997, 1000
(C.C.P.A. 1967) (quoting Riter-Conley Mfg. Co. v. Aiken, 203 F. 699, 703 (3d Cir. 1913)).

180) Int'l Mausoleum Co. v. Sievert 213 F. 225 (6th Cir. 1914).

181) /d. at 228 (“Riter-Conley Mfg. Co . . . is a persuasive decision.”).

182) /d. at 229 (“It seems clear that the making of the various parts of the mausoleum would
be manufacture, the subject to our opinion, does not lose its nature from the mere fact
of the bringing of the parts together in a complete whole.”).

183) /n re Hadden, 20 F.2d 275 (D.C. Cir. 1927).

184) /d at 275 (“Appeal from a Patent Office decision refusing to allow applicant's claim covering
a design for a grandstand, on the ground that, although it may be a manufacture, it is not
an article of manufacture.”).
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ol Tt TARRIY] Tl AlREEel 2 o AeA A== AASHRIA, S5 A=

Sl ol ol S e HASL Aglo] TR AFBEL Fi Bl BEA
o < 5] skt 190

ta o] Fgito] TARIY AlxEEol ZFEA| d= AR 2 A= I
Ex] ¢k=t} 187) olr}, £G4 (gas station) S AL R k= ARIA A adse
A= HollA Fgito] HRQIO Tl ZgFth= Aof o]20] gle AeR
Helr, 188) o]o} BjEo], WA USPTOS| AAF A= FgAt HARTE ofue) A
H|2]olE R shz YARIAE v 55 s]-8skaL qict 189) vk, ARAo
FEAhE EELR ok HRRIA el A7EHe Alele 53] B8 A2

QT 190

HU

185) /d at 276 (“We attach no significance to the fact that in section 4886, R.S., the word
‘manufacture’ is used alone, while in the section covering design patents the word is
used in connection with ‘article.” It is difficult to perceive how a thing may be a
manufacture, without producing an article of manufacture.”).

186) /d (“But, as pointed out by the court in the Aiter-Conley Mfg. Co. Case, size and immobility
do not determine the question.”).

187) Keri Christ, Edifice Complex: Frotecting Landmark Buildings As Intellectual Property — A Critigue
of Available Protections and A Proposal, 92 Trademark Rep. 1041, 1077 (2002) (“Patent
protection for a landmark building is possible. New, original and ornamental buildings or
parts of a building are considered articles of manufacture for which a patent may be
obtained.”) (emphasis added).

188) Pure Qil Co. v. Ruthsatz, 27 F. Supp. 688, 639 (W.D. Mich. 1939).

189) QrelR, 9| ==(F 87), 57T('LOPF A=l WS QEI2, MSXIL 57| 59 L Q2|0
39 E/4YY/uT/=2 MNA-/S0] SE/AUY HA SO XL HE S AUel QIE|2]0f TIXRI0]

CHSIOE Che0| CRIQIES] S50| OIROX|IL UCL”) (RISES 4.
190) Keri Christ, suypra note 187, at 1077 (“On the other hand, the very limited duration and
scope of design patent protection make it a less desirable alternative form of protection.”).
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7}. In re Hruby19D
Ao Bgath(water fountain)E PAEEO R H= E3|H | RRISEAH

Aol digh Fa RS o). i tAkele offiek Aot

(ih)
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24 TRl
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—

didtdol A ATAIES P Y-S Bt o] Fitoluh g E o] A ke ERE
(water display, ©|8} "2 A3 1 AA7L Al2EFS /gl 23 4 =A o

52 Sy AHO R chRgl) 192

= =
A S 8= dE ket HA A wARE *Pﬁl% E}—Er 4191]7} glitke & A
shaA 54 EetiollA] E(water) 2 A Fel= H=2Ql 25 A 542 24
5171 918l =2 ¥ (motion)& AP H el o= ASFrh= HollA 1o 2fsf Al=d A

ol2 o1&t Yoyt tAIS AATHs YE7F T A E(hatural product)©]
Ry O] o= TL]X]—O 7‘] 7(—17:]% % /\U\]- _,] 17—] E]'E]'X] OHL]‘—J— Eo]‘ 7‘] 7(—17];::]_;@% HH;E‘!

RIS - |
ST 199) Ak, EslAluele Buhgo] x&How X7t Hathe 4T 207

191) /n re Hruby, 373 F.2d 997 (C.C.P.A. 1967).

192) /d. at 998 (“The precise question before us, therefore, is whether that portion of a water
fountain which is composed entirely of water in motion is within the statutory term ‘article
of manufacture.”).
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o
o

{0 2 ThRA] gkeh 194 ey 5849 ther(majority)=199) 24| siEe
2o ujda} 259t o] Aojo) w2 ‘YA A (fleeting product)’ Y olm] 71
ZIAPEA 7t A E = Sl A= AE T B Heffect)ol] AUA] ghon®
Aol efEshaL Stk "= oo gAke] tARIAE AR S 8ske dEe
ok 196) %, TARle] G S thdEEel =7 o S8t gaxdo= 2 Aol

N
é rlo rulN

ofs
2

]_

Hby - Wk 9] A(dissenting opinion)& AAIeH AT H|E F¢0lo] B atE
Afotfi7] %’43]1 g TS SNSHAE gkeur 1 (orifice) o] B4, ¢, WA

7] 2712 Aloje} e 5 vs} fAIHCE o] Blek A2 2jglo] 934
o §A1E ACR WStk 197 Uolrl, sig 4ATHES Tixele] S]17A]
014 Thakele] AltAlol EAE ol ] B Fet Aol

S 7)o 2 wds|of stk AL 73RSt 198) 17 AR oA, AWAE Ho
[e]

2 ; )
B 7| Aol o)t XA AHER vhehit theo] Zalol el BUe-S UAIA AHE
U 5 Qovt B Al AT o] nlebi A4S THlE BEoR B 4 9]
thi mEA tAQle] T 24, 2 ded Bof ofs] Jake W Fakel A4 Avke

PebA 2O R uekrgte 199)

193) /d. at 999 (“The majority further expressed disagreement with the examiner's objection
that the water of which the designs are produced is a ‘natural’ product, and wisely so as
that argument would apply to every article made of wood or stone.”).

194) /d.

195) 242 YEi0l Cfst MESE8e QUok= BTl QUL

196) /d. (“[Tlhe board majority concluded that the water display itself is not ‘an article of
manufacture.” The only reasons we can perceive for this conclusion in the board's opinion
are that ‘the pattern created is wholly a fleeting product of nozzle arrangements and
control of operating pressure or pressures’ and that ‘the pattern exists only as a product
or ‘effect’ of the mechanical organization during its continued operation.”).

197) /ld.

198) /d. (“It must be remembered that in a design it is the over-all appearance due to the form
or shape of the product that is determinative of patentability and not the minutia of the
details that form the design.”).

199) /d.
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ALl T]}olo] A REEo]7| 95t Q740 24 <A (permanence),

FA1/8 (tangibility) B ©J&/d(dependence)ll R BHS thRHA, 53] G442 3
A AR oR ufEigle), AYTAIES AR A B A7 ARG tiidEEe] 2
= QAo gt A AelofA thRofxl vl gls 20 A& Q1AFE 52000 53]4
o] vt o)AS wolgol= FH|o) WS s, AFTAISS gAY i
oAzt g o) AL ofee} Zt

(7 T2l A

AR, B489(8A)0l ool AYTANES T L HEA R E-2-2 YAIA
A S e W I AR B0 R B AAY faRle AdiA s G4
/go] lthar AHAJetH 4201 Ha= sEl-e AT FEIE 24501 QIA] gtk ol fE ¢
ApR10] SEYe] H 4 ikl & 5513 AT A4S Ak, vobrh, A
UAIES] A A HHA AfarAle] oJshH QA F H(solid)ol2he 7HE-e 4F9

3hogof B33t Zlojr thAlE(object)2] AA|l= Wl(empty) 37FO.2A F#O 2 HO|X]
%= HAelectrons)et M(nuclei) &2 FAJE0Q)= A0 2 AA|SFHA202) A} A}
QFollA] A|ZHE O = Mol Z1e Bk wjElo]x] T s AT gl BeA) op

3|9 HE o] RS 1:];(}0 o] UAT}t 3
F7}F bzt gApR1e] Q14 (perception)

200) /d. at 998 (“[The precise question before us] appears to be a question of first impression
without any closely analogous case.”).

201) /d ("We agree with the dissenter on that and would add that the permanence of any
design is a function of the materials in which it is embodied and the effects of the
environment thereon.”).

202) /d. at 999 (“The physicists and philosophers teach us that what we think we see is not
really there at all”) (emphasis added).

203) /d. 999-1000 (In common parlance, however, what we see here are fountains, not
droplets of water moving in space, any more than we see nuclei and electrons or atoms
or molecules in solid objects.”).

204) William J. Seymour & Andrew W. Torrance, supra note 34, at 197 (“The court concluded
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7, IYTAIEFFARLL B e 1 AR Exdste] Exfat 4= kL o
BHE T AMIREO 21 T BE A2 B Eo] opd A0 Helshs 2717} wlX] Hgir
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2 ARBEO AT HelSo) v Qrhs Be ZEstgct 200200
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i
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A, TSGR AS FEAE AR E il B 4 YIS AR 2kl

st 208)

Ao 2 AR S g ARl B delE T 7P 588 velE &
3= AYYH Y] Gorham BHAL209210) Q83HA TIRQ1S E|2 HE sl gl
o A= errleR SR vietEes "ol Al 2 FEl el A A 71
A5 F7F = Q= AAA 7]3l(decorative arts)E AE5H7] #13 Alol2tar AAlshd
A2 e elsh, A oAt

g B0 QFS slstel AlxE BEol
A

that /it is the perception of a design that matters, not whether the design is comprised
of tangible, solid matter . . . .”) (emphasis added) (citing /7 re Hruby 373 F.2d 997,
999-1000 (C.C.P.A. 1967)).

205) /n re Hruby, 373 F.2d at 1001 (“We do not see that the dependence of the existence of
a design on something outside itself is a reason for holding it is not a design for an

article of manufacture.”).
206) /n re Boldt, 344 F.2d 990 (C.C.P.A. 1965).
207) CHATHAOIA HMIAE CIX[RIo] Si=ME A2 MESEMS QESH AIE AJSH 20 2R, 29
]

==& 87), 57H(CoIA, SO 0f0] HIER|ARL 20| WSl =25 UARIZ ¢F 37| 0=
SEZE LIEHAA] 2220, #X| CARIE #0[2t= 122 Q0= &gt EEE UEt= A0| =7Ks0t

CE™) (QIZES A=).

208) In re Hruby, 373 F.2d at 1000.

209) Gorham v. White, 81 U.S. 511 (1871).

210) Perry J. Saidman, Design PFatentees: Dont Get Unglued by Elmer or the Single Most
Important Thing to Know About the Preparation of Design Patent Applications, 78 J. Pat.
& Trademark Off. Soc'y 311, 317 n. 20 (1996) (“[Tlhe most significant being, of course,
Gorham v. White, 81 U.S. 511 (1871).").

211) /d. at 1001 (“We think its spirit is as stated by the Supreme Court in Gorham Mfg. Co.
v. White, to encourage the decorative arts, over and beyond those classically known as
‘the fine arts.”).
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212) /d. at 1000 (“The fountains are certainly made by man (manufactured) for sale to and use
by such buyers. They certainly carry into effect the plain intent of the design patent
statute, which is to give encouragement to the decorative arts.”).

213) /d. at 1002 (“It is inconceivable that Congress could possibly have intended Sec. 171, in
letter or spirit, to allow an individual to remove from the public domain and monopolize
mere sprays of water.”).

214) /d.

215) /n re Zahn, 617 F.2d 261, 268 (C.C.P.A. 1980) (“/n re Hruby . . ., the apparent visual
shape of the streams of a water fountain was held proper design patent subject matter,
indicative of a liberal construction of s 171.").

216) John R. Boulé Ill, Redefining Reality: Why Design Patent Protection Should Expand to the
Virtual World, 66 Am. U. L. Rev. 1113, 1133 (2017) (“Shifting away from the tangible,
typical design, in In re Hruby the U.S. Court of Customs and Patent Appeals (CCPA)
interpreted the scope of an article of manufacture to include the ornamental display of a
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Aete Ao s AAE o QUvhs TAof| HjFto] Hujehe AlxEmsEo] RIEA] fAllE
olojof gith= P2 qlo] HRIct 217 ghH, I 14 A 7R ot AlxE
F9| Aol 2AE 4= gle Ao R FriEo] & 3T A1 (Computer—Generated Icon,
CGD) L A7 Al=2] 7idol b= 2 o= ofsld o7} qlevt dd) S84 4
A= SPTAREE UE0] WOk R FHEE UL OR Ho2ls) HFE I F
=24 AR AdE AS 2tk FollA ols] AlREmEe Aoje M 478%t
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B 7P Gl FARERS HAIR SHL 9l FOE ofshlc) 2192200221

¢}

mlo

7}. Ex parte Northup?22)

4 E -2 ZHA| (automobile body) 2] Z Y= (forward corner)E HdEFS

fountain.”) (emphasis added).

217) Sonia Okolie, supra note 52, at 106 (“Finally, the court rejected the argument that water
sprays do not qualify as an article of manufacture simply because they cannot ‘exist of
themselves,” . . . .”) (citing /n re Hruby, 373 F.2d 997, 1001 (C.C.P.A. 1967)) (emphasis
added).

218) USPTO, MPEP § 1504.01(a)()(A) (9th ed. 2020) (“Computer-generated icons, such as full
screen displays and individual icons, are 2-dimensional images which alone are surface
ornamentation”).

219) Patent and Trademark Office Notice, 7he Article of Manufacture Requirement, Federal
Register (2020) (“The USPTO is not aware of any judicial decision that addresses
whether a claimed design that lacks a static ‘physical form’ but is used as an integral
part of the function of a digital product satisfies section 171.”), https://www.federal register.
gov/documents/2020/12/21/2020-28110/the-article-of-manufacture-requirement#footnote
-1-p83064.

220) Jason J. Du Mont & Mark D. Janis, supra note 39, at 125 (“[Tlhe USPTO's guidelines
identify the article of manufacture requirement as the key element of contention, and
assert that a virtual design must be embodied in a means of display in order to satisfy
that requirement.”) (citing MPEP § 1504.01(a)(1)(A)).

221) A. Hugo Word, 7he New Guidelines on Protection of Computer-Generated lcons and Typeface,
24 AIPLA Q.J. 415, 420 (1996) (“Since the design statutory subject matter is inseparable
from the object to which it is applied and cannot exist alone merely as a scheme of
surface ornamentation, a computer-generated icon must be embodied in a computer screen,
monitor, other display panel. or portion thereof, to satisfy 35 US.C. section 171.)
(emphasis added) (citing MPEP § 1504.01(a)(1)(A)).

222) Ex parte Northup, 1932 WL 27333 (Pat. Off. Bd. App. 1932).
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U9 T FARko] HAiRle] Aol Sl & # ‘21% lE}E 1 5ol A}

Ae] o 2t of -2 wf Aopl= 2| A2 2ol Higk A1 ke vl g
E

re Blum229)
fATHE S W handrail) & AEEC2 k= fARIGE 7HEE OE AR

1,230) AL 2] 2}219] H|ZFH A (non—obviousness) oJ4ol thal o] i} 231)

223) /d. (“The claim is drawn to an ornamental design for a forward corner of an automobile
body.”).

224) oid MARE ¥ Al HEEH EHE MSoH! UX| UL

225) Ex parte Northup, 1932 WL 27333, at *1 (“It has been rejected on the ground that it fails
to cover a complete article of manufacture.”).

226) /d. (“The front corner of the automobile body is never manufactured and sold as a
separate article of manufacture.”).

227) Id.

228) /d. (“The rounded front corner when taken in connection with a rounded rear corner as
shown in the added view of Fig. 4 may well have a more pronounced effect than it
would have if incorporated in a sedan body of the old square cornered type.”).

229) /n re Blum, 374 F.2d 904, 905 (C.C.P.A. 1967).

230) /d. at 906 (“The claim reads: [tlhe ornamental design for a handrail unit, as shown and
described.”).

231) /d (“The principal issue is ooviousness under 35 U.S.C. § 103 in view of the single reference . . . .").
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Zdrjrel o) =L Wzt XA (post) W A4 EH el (connecting bracket) 2.2 43
+ E¢EF(composite article)o] EAIE ] UL, HEE AHOZ LpmR] B
]_
=

2}\
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% (dominant feature) o|&5 E-8dt= 55|3 AF-E A A5pA]236) “T2}919] Hit

=)

232) /d

233) /d. at 908.

234) /d. at 906.

235) /d.

236) /d at 907 (“Dotted and broken lines may mean different things in different circumstances
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t}. In re Zahn24)
(1) 53139 At
Y% (Zahn)> EH=(drill tool) & TIARIS] AlxEHF 82 A8hHA % =
© B f1gt A3F ] uidf AA|(drill bit, olst ‘= vEHIL F) F 1 =Y
HIEO] UHEQl H(shank) F2-2 A= 7|Askal yYwA] FE& s os 7]xs)
3L QISIT, 242) A A Q1 -2 oo} Lt

and all we wish to say here is that in each case it must be made entirely clear what
they do mean, else the claim is bad for indefiniteness under 35 U.S.C. § 112. It is the
examiner's responsibility to obtain such definiteness. A ‘dominant feature’ statement is
not calculated to obtain it.”).

237) /d. (“Neither is the wording of the Manuall as there are no portions of a design which
are ‘immaterial’ or ‘not important.’”).

238) /d. (“A design is a unitary thing and all of its portions are material in that they contribute
to the appearance which constitutes the design.”).

239) /d (“There is a distinction to be observed between parts of the total article illustrated, in
which a new design is embodied, and parts of that article which embody none of the
design. Such a part is, presumably, what the Manual means by the reference to ‘an
immaterial part of the design.” Actually, it is no part of the design but a part of the
article unrelated thereto. It is environment only.”).

240) /n re Zahn, 617 F.2d 261, 262 (C.C.P.A. 1980) (“Involved here are the propriety of using
dotted or broken lines in design patent drawings, section 1503.02 of the MPEP (MPEP)
[(Bd ed. Rev. 20, Apr. 1969)] as amended, supposedly to comply with statements this
court made in /n re Blum . . . ), id (“MPEP § 1503.02, 2nd paragraph after the rule,
reads: [tlhe ornamental design which is being claimed must be shown in solid lines in
the drawing. Dotted lines for the purpose of indicating unimportant or immaterial features
of the designed article are not permitted. There are no portions of a claimed design
which are immaterial or unimportant.”) (citing /n re Blum, 374 F.2d 904 (C.C.P.A. 1967)).

241) In re Zahn, 617 F.2d 261 (C.C.P.A. 1980).
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242) /d. at 264 (“The claim now reads in its present form on appeal: The ornamental design
for a Drill tool or the like as shown and described.”).
243) /d. (“[The examiner] argued for his rejection on the sole ground that the claim does not

conform to s 171 because it is not directed to ‘a discrete article of manufacture.””).
244) THAMAMZO| X|IHRl IR A0IM MTHE Ht Tt Ex parte Northu, 1932 WL 27333 (Pat. Off.

64



- =
=% Intellectual Property High Court of Korea
International IP Law Research Center

chpe] TS ATEUY Gorham BAS MR ANSHA B dhEc|A )
AL T A3 ol R oLt ATEIlo] AE 9| E3fo] Fo] A FET]
Aole] GEAS AR P FohE AFHROnE el SRl gl
BE| FRo|E AHA 5 ety P45

oftl £EE *§igHfor) HIAI elnja}

Mk o] 2] WS FFOR thelzio] it Bith AL SO AR EE
ol AR ClRele Wathgo] B 4 kT & ool Aol Foisigict269)
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Bd. App. 1932).

245) /n re Zahn, 617 F.2d 261, 268 (C.C.P.A. 1980) (“Section 171 authorizes patents on
ornamental designs for articles of manufacture. While the design must be embodied in
some articles, the statute is not limited to designs for complete articles, or ‘discrete’
articles, and certainly not to articles separately sold, as implied in the MNorthup board
opinion.”).

246) /d. ("“We note also that [§] 171 refers, not to the design of an article, but to a design for
an article, and is inclusive of ornamental designs of all kinds including surface ornamentation
as well as configuration of goods.”).

247) Id. (“In re Hruby, the apparent visual shape of the streams of a water fountain was held
proper design patent subject matter, indicative of a liberal construction of s 171.7).

248) /d. at 269-270 (Baldwin, J., dissenting) (‘I will agree with the majority that a design may
well be embodied in less than all of an article of manufacture. However, there is ample
judicial and administrative precedent to support a construction of s 171 providing patent
protection only for the overall visual appearance of the article in which the design is
embodied.”).
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o} 249)250) E5] AL Hurby TEOA AZEE tiake] WIS Z gA sjs)e
| Anx o oo} girk B 4= girk, 1w AR|o)A,
L oHH o []zlolo] fgrIEEo R EAF1] 93]

gle o
A Ax=EY NE AHE AP HT Aoz sidste szt ek 250

ol HHO I’AX}O—JEE"H/:} 2 013 Ao oFflsl= A ]HE}DPo]-D]-—ﬁoHﬂm
71 sl 290 5, Shateils) A B0 A S o) Bk A0 sl
+ Aol AAHAL, ARe] E I AAIR HARIEES] tide] e vE S &

FES A FREE AR Holok gl FA|Z oty 259)254)255) o] 9} ‘ﬂl%

249) Perry J. Saidman, supra note 210, at 317 (“Zahn for the first time held that design
patent law does not require the entire product to be illustrated in the design patent
drawings in order to have design patent statutory subject matter.”) (emphasis added).

250) Sarah Burstein, supra note 34, at 9 (“Since Zahn, design patent applicants have been
allowed to claim any portion——or portions——of a configuration or surface ornamentation
design as their ‘design.” These portions do not have to be physically separable or be
manufactured separately . . . .").

251) Zahn TZO| FX|0| ot SEQ B2 MEEEM ZdEE= Ao oiMst 2 Kevin E. Mohr,
At the Interface of Patent and Trademark Law. Should a Producf Configuration Disclosed
in a Utility Patent Ever Qualify for Trade Dress Protection?, 19 Hastings Comm. & Ent.
L.J. 339, 357 n.69 (1996) (‘“[Plart of an article——the shank of a drill bit-—qualifies as an
‘article of manufacture.””); Sarah Burstein, supra note 34, at 13 (‘[Slome commentators
have read Zahn as redefining ‘article of manufacture’ to include ‘part of an article.”).

252) Sarah Burstein, 7he ‘Article of Manufacture” Today, 31 Harv. J.L. & Tech. 781, 839 (2018)
(“However, Zahn is best understood as a case about what it means to be a patentable
‘design,” not about what it means to be an ‘article of manufacture.”).

253) Sarah Burstein, suypra note 34, at 68 (‘[N]ot all ‘components’ were articles of manufacture——at
least not in the sense that we understand the word ‘component’ today. Today, a ‘component’
can be ‘any part of a larger whole,’ including intangible characteristics and incomplete
fragments of a product.”).

254) Sarah Burstein, How Design Patent Law Lost Its Shape, 41 Cardozo L. Rev. 555, 568-69
(2019) (“It is also helpful to distinguish whole articles from fragments thereof. As used
here, a fragment is a physical part of an article that is less than a complete article. /t /s
a portion that is not designed to be (or generally capable of being) used or sold as a
physically-separate piece. The key difference between a fragment and a component is
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3 Wefol ] B3] AT E3F AREES] o] BE Fio] Ei 02 54
al7] Brks BE AAI9H BE) BEE ANgA FEEL Gl AL0R ofs)E} 250

4, DRAM(UXA)

tAelo] B5|2 HEE]] AR AHRE tHlo] B Al B AL B
o g} Fxo] 1Y (fixation) HA HEEL PAOR BEO| GEA YRS
Ak clRjlo] AT Tels ) Siek 257 2, HAele] g 8L 2 Al
54 BTSRE Z ThEA) i) 258 A 812 tAle] SSlHANS R =
o BAH o FAElo] QRlAer 19021 B AHOR ola) “AERES I3 %
STOTRRE Y Sl ASId SASICk ol S RIS GUL 2 R
S ARG ol ZYSA o Sl ol 2 Ag a7eH ol
ok AHAIRE o5 tixjele] ae AEBEe] Auador aTsm i Ao
& Holr} 259)

gl oR
i

physical separateness in manufacturing. In other words, an article may (or may not be)
composed of other articles. But not all article parts’ or portions’ are, themselves,
articles of manufacture.”) (emphasis added) (internal citation omitted).

255) Samantha M. Wald, Sir, Define Article of Manufacture”: Redesigning the Definition of
Article of Manufacture” in Section 289 of the Patent Act, 38 Cardozo Arts & Ent. L.J. 569,
595-96 (2020) (“For a component of the whole commercial product to be identified as the
relevant article of manufacture, the component must exist as a separable, recognizably distinct
part of the entire product sold to consumers. Otherwise, if the component is merely a
decorative characteristic or ornate feature of the whole commercial product, then the
whole commercial product is the relevant article of manufacture.”).

256) USPTO, MPEP § 1502 (Definition of a Design) (“In a design patent application, the
subject matter which is claimed is the design embodied in or applied to an article of
manufacture (or portion thereof) and not the article itself.”) (emphasis added).

257) William J. Seymour & Andrew W. Torrance, supra note 34, at 190-91.

258) /d at 209 (“Fixation, like the ‘article of manufacture’ requirement itself, has historically
required an element of permanence, which CGI designs lack.”).

259) /d at 192 (“Although the 1902 Act omitted any explicit requirement that a protected design
be fixed within an article of manufacture, contemporary courts interpreted the amendments
as continuing to include a fixation requirement.”) (emphasis added); Sonia Okolie, supra
note 52, at 127 (* Although § 171 evolved to omit a fixation requirement, courts and
examiners may well continue to require it.”).
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EEED seeeE

HIZ(product)2] 74

£ 879 A= gel, EUS A% EUTY Al3x A|(2)3 el AlEel ot Ee
o] Aol FaL qirk 1 7391%78011 o= A& (product) olgt “HFE T2
ALt BE FHFE Ev paollEE et s AlEel =22 (physical) the:
(object)oll A= AY A Felj(non—physical form)&E FRAE|Y=A] AHE L&
SHA] =t &, 1 A2 AlEel7] Y8l atElE SRS adS HAISkL QA
ort} 260) it B2 tidE2 AlEe] Tl 2FE= AERA AlAlskaL 9laL, T d®
A (a) 2%, B2 AlE(sets of article), W-13S $I3t ofoldlE2] F7H4] vjg 4
EAECRE 2gEold 2 9 (b) 12i8 tAR](graphic work) 4= AW, 211,
FHEY, SAA E 2 ARgAL QIEIHO|AE WAISEAL Qi

<

o
m{n o

53|, AlxEEo2 "YE=article’olg= 8015 ARE-SHA] &AL ‘product 2= 8-
5 ARESHIL Q)= ‘product Bl §ol9] A2 HF4 EF0] g eriE dujst
719] Wad 7 o7k HAE Aol AEEe dEES TARIES O i)
2 3248l l %’46P S o7 sfjAlEc) 261 &, Feff SF(article) o] 7id AA7F F
ZAoletH, 262) A& (product)o]eh= §ol= A 9155 7Iste] A

2 mE v % ol Wele) Adoleta & 4 9lek.269) B 5], EUTHA

260) David Stone, European Union Desien Law 59 (2nd ed. 2016) (“As with definition of ‘design’,
the definition of ‘product’ is very broadly worded, and not intended to be exhaustive.”).

261) Gordian N. Hasselblatt, supra note 92, at 44 (“The term ‘product’ is intended to be
broader then the traditional notion of an ‘article’ and excludes little that is man-made.”).

262) EUTHQ| Mige Sof SgiEl UXRIESH0| O] M g9l CARIESHY S5y dAT= &8
(article)2| 7HE0Il H3IH RAISLES FHZ Sfd UAUCH= HH: Martin Howe et al., Russer—Cuarke
ap Howe on Inoustrial Design 158 (10th ed. 2022) (“It was stated that the practice of the
Patent Office was to accept designs for structures . . . which are pre—formed and portable,
in that they are delivered to purchasers as finished articles . . . .").

263) Gordian N. Hasselblatt, supra note 92, at 44 (“The broadly worded definition of a
‘product’ includes ‘any industrial or handicraft item’. This wide umbrella virtually anything
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that is machine— or hand-made.”).

264) /d. (*As is clear from the evolution of the provision, the criterion ‘item’ was clearly not
meant to be limited to physical objects in the strict sense of the term.”).

265) Bently et al., IntecLectual Property Law 745 (5th ed. 2018) (“The fact that graphic symbols
are listed as ‘items’ in Article 3(b) seems to suggest that the EU's definition of design
does not require a distinction to be drawn between product and design.”).

266) Martin Howe et al., supra note 262, at 34.

267) Qe Ao =F(F 87), 47H("B7h, HAEC ofLl2t, A-, J2E M=, XA Sk Ol of
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A8 oz Heo] S U] S8 e HIEA] 86le A2 ofd Zle
=2 olallert, E3l, BEURE/ AlEe] 7ideoll= B3 complex product)2]268)269) FE
(part) %= HAIH 02 323t o] Qlrh= Follx270) AlFe] - e owms S5AH ()3
S = AE A FA G Aew £ 4 Ik 271272)

g, 2001 APE BUTHES whgste] 718 E7] A G=9] HARIEERH(RDA)273)
O] ROt tARIE B (article)oll 2182 Zo] 4= =], 274) of7]of|A] ol
2 X E(any) Al2EE(article of manufacture), & Q18-S 7tsto] AlxH A2 o=
i) 7hs/dol e SAFLEA A e S Eeh I FEN 2R A

zx]o] 7hjE]21S Z(made and sold separately)©] S7-ECE 275) djj&jA} gJ=to] 79

1o

TLl= ZI02 FHMEICL)(QIR2E A2k
268) %E HS0[2h M=l =oliet MAEE Sofl Al 7kseh t=l 2502 F850 U= MSs 2
fCt. EU Regulation Art. 3(c) (“[Clomplex product means a product which is composed of
multiple components which can be replaced permitting disassembly and re—assembly of
the product.”).

|'0II

269) SEHIES HYELE WA fk QoL AYEQ A0 SHE SHESHA| e 27t B
28 in_)ﬁ‘— EUTHO| AFZotl Q= ‘complex product 20 SSHIECZ HHSICH CHof
Eot 90| MEE flofl RS E? 2ES02h=s 80HE =RMEY H (010 ARZoIIA} Bt

270) Gordian N. Hasselblatt, supora note 92, at 50 (“The components, in turn, are themselves
regarded as products . . . namely ‘parts intended to be assembled into a complex
product.””).

271) Annette Kur & Mariaane Levin, 7he Design Approach Revisited: Background and Meaning,
n Tue EU Design Approach 11 (2nd ed. 2018) (“[Bly using the word ‘product’ instead of
‘article’ it had been intended to indicate that the definition also applied to (detachable)
parts of products, instead of requiring that the design object was independently
marketable.”) (emphasis added).

272) 271, "REAYC DISE FROXQI 259t 22| ORI HSHAL A", MATHH H72E,
SEEXARIAETS], 2022, 288T("RE AR SESIH AH2ie 0| 2 Z0l2k= 27 90| RSkt
Qe EaY A2 Q3T SHAET | BICET).

273) G701 = CARIZSHOlZ 1989 Alac'i% MAEH, ORI 2 E518(Copyright, Design and
Patents 1988, CDPA 1988)0| ool BE2XOZ JHYEH AR 740 U= 19494 SEC|XQI
H(Registered Designs Act)2 UsIC}. E HM0Al= Ol RDAZ FgiLt.

274) RDA M= (1)&2 CXRI0Z “RE MAEX(industrial process)M| 2foll M= 2H&8&(finished article)

ol 2= &4k configuration or shape), THE L= ZAlornament)22A AlZI0| S46H1, LIOPZE A)ZIo]|
Oloff M= Z{02 M6HT CE” RDA Sec. 1(1) (“In this Act ‘design’ means features of
shape, configuration, pattern or ornament applied to an article by any industrial process, being
features which in the finished article appeal to and are judged by the eye . . . .").
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ARl 3EE=(Ford)7F &3t 24 (auto body)-‘ll 7 (panels), T=(hood), Ato]=nr|
(wing mirror), WS (steering wheel) 53 Z2 2|5 (spare parts)d] HARIGE
o 75 et =9 Ha Al 7A=5d(House of Lords) AH|19] wid, F= 5k 2
o] T WAE PRt Y FEOoRA ARE L Tl o e FEA| oy, B A
Ate 2 =HE A didel 2 4 e A =52 /gl 23E 5= qlokal —L}/‘]O}
A Afol=mlE, JE 52 AB[Rel| o)) =2)7t H2o] obd Fafel| whet wAE
Rong 530 Jigol 23 4= Gl A0 R FHsGIT) 278) of7]of A 5374311*4-4

Sfulis WhEA] AR AdALElel A FUH O AE L 23k A okl w HYAY
71%—*3% Qo S A0 olfelet 7 AR Hxe 159 Hdade
YA A 802 Fk S0 B dnae] A1 2310w 9

275) RDA Sec. 44(1) (“[Alrticle’ means any article of manufacture and includes any part of an
article if that part is made and sold separately.”).

276) Martin Howe et al., suypra note 262, at 159 (“[SJuch items as handles for wardrobes, or
fancy steering wheels for cars, can be the subject of design registration in their own
right (as distinct from merely forming part of the design of the greater article into which
they are incorporated), so long as the part concerend is ‘made and sold separately.””).

277) Ild. at 155 (“[Alrticle means any article of manufacture and includes any part of an article
if that part is made and sold separately. This effectively imposes two requirements in
order for an object to count as an article for the purposes of design registration. First, it
must be an article of manufacture’ and, secondly (by implication), it must be made and
sold separately’”) (emphasis added).

278) Ford Motor Co Ltd's Design Applications [1995] R.P.C. 167; Martin Howe et al., suora
note 262, at 159 (“The House of Lords has decided that . . . it is not sufficient that the
part concerned is made and sold simply as a spare part for the greater article: it must in
addition ‘have independent life as an article of commerce and not be merely adjunct of
some larger article of which it forms part.”) (emphasis added).

279) Sifam Electrical Instruments Co Ltd v Sangamo Weston Ltd [1973] RPC 899 (“When is
part of an article not an article in its own right? | find the matter difficult to decide, but
on the whole | think the intention must be to grant registration only for such articles as
are Intended by the proprietor of the design to be put on the market and sold separately,
such as for example a hammer handle, or the bit of a bradawl.”) (emphasis added).
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v}281)282) HEo Jjgx oz LHESIL SEAPHAT (Court of Justice of the
European Union, CJEU)+= Y9 THEofA] dAfH o=z }“9‘5}1:‘ AR Quof mh
Folgt "tho] FE0] FUAQ BAE 2= FRECRA I AIEY] wa
= XHZ:%% 7FeESSIAA AHrRo] A7 7HsT, S E‘ﬁrﬂﬁ“o\ UL, HAE
o] BALAI O] AFR-S OJaf WL ol A" 07 Aolt uf Qlr} 283) FhH AlTA 0 & Aulx|
(consumable component) AZo] 733t wglg], A3, ZEEe By Sab e A&
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280) Lionel Bently, Lords Design Constraints, 59 The Modern Law Review 453, 456 n.21
(1996) (“A narrower reading of Lord Mustill's judgment would treat all articles which were
merely ‘associated’ but generic or interchangeable as registrable even though they were
intended to be incorporated in or form part of some larger article.”).

281) Bently et al., suypra note 265, at 744 (“The reference to part of a product allows
someone to claim the design of aspects of a product, such as a handle of a cup or the
spout of a teapot.”).

282) Guidelines on Registered Community Designs 5. 3. Cist o2 HIEO| B0 5t C|At
Qlg HSSH £ Q= HREOZ LIXRISEA| M= F20) gt IHMAz2], MSEX|(blurring),

SYX2|(colour shading) & AAHEA(boundary)S ot CIXIRIC] ESUiMsS EXN 4= QT

283) Case T-617/21 B&Bartoni v. EUIPO [2023], at [26] (“[T]he Court of Justice has defined
the concept of ‘component part of a complex product’ as covering multiple components,
intended to be assembled into a complex industrial or handicraft item, which can be
replaced permitting disassembly and re—assembly of such an item, without which the
complex product could not be subject to normal use.”) (citing C-435/16 Acacia and
D'Amato (Court of Justice, 2017, at [65])).

284) EUIPOOI S50 U= AZEQ O2M HER|, T7, MSFEAY| HAR, F+EH 52 HMABI U
= A David Stone, suypra note 260, at 77.
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o}, g2 Dobd, EUTHEd Fa2 Aol 337ks/d0] 8tElE Z2oR siad 4= 9l
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H_Ic} 286) Lrork, BUTHEA AlE2] A7t ol \A 1850 S ebst of 2

HedS HER =8 Aol O3A A & o= B 4= Qlr}, ok EU?W
Adz A2atol A EFAE] FEo] tARIY] Radiiol7] fleii= EZAIE Wl =
HE AdEiollAl 1 AlEC] Fde] AR Alof|28T) QIR ERE] A|ZH 08 Holi= Flo]ojof
5}a1,288)289) o]} TlEo] 11 Kol FE tARle] T A RA] At W 554 &
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285) T-617/21 B&Bartoni v. EUIPO [2023].

286) Gordian N. Hasselblatt, supra note 92, at 52 (“The definition of ‘product’ in Art. 3(b)
explicitly includes ‘parts intended to be assembled into a complex product’. In other
words, the spare parts themselves have to be seen as products, i.e. must be industrial
or handicraft items.”); David Stone, suypra note 260, at 67.

287) AMRA EAO| AKR0l= HH|(maintenance), ZEl(servicing) = £=2|(repair)22t OtL|2t 2E9| X
oft MStE|X| 4=t David Stone, supra note 260, at 75.

288) EU Regulation Art. 4(2)(a).

289) EUTH AMAZX H(2)E Ma)3ol 2t CIXRle] ARER SEAE Lol 2= Ao 1 MEe
SHO AIZ A0l AR2RH AZXHOZ HOE 0| 27E=H O 250| 42 M8 Al B &7t
O o] 20E o= g, LoPt I 239 MVt Ot YRED0| AlHe= mMerg 4~ OH
ZE56ICE T-10/08 Kwang Yang Motor v OHMI - Honda Giken Kogyo [2011].

290) EU Regulation Art. 4(2)(b).

291) David Stone, supra note 260, at 72 (‘Interestingly, the legislation achieves this not by
disallowing protection for component part not visible during normal use, but by deeming
the designs of non-visible component parts not to be new or to have individual character
and therefore to lack protection under Article 4(1) of the Regulation, and to be vulnerable
to invalidity under Article 25(1)(b).”) (emphasis added).
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EUH8/4 AlES] 7doll Fgite] Tl sl |= ofFokal B Asi7t v
Uck290 BURFES] Aol Hige] H =A|(Green Paper)ollA A2l (interior
decoration) ¥ 74 %7 (landscape architecture)o]] tfgt tjx}ele A2 o & % Z-H
o] Foofl &oh= AR Vet & TAR st () EUFEA AlEoll Fsito] &
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296)297) oz FEAO] 429 APHEY] ol Al ol WIgH o= Atk 1

292) Gordian N. Hasselblatt, suypra note 92, at 51 (“Art. 4(2) provides that components must
remain visible whilst in normal use to enjoy design protection, whereas products and parts
thereof in the meaning of Art. 3(a) are protected irrespective of their visibility during normal
use.”).

203) QtAR, A9 ==(F 87), b0T("12HL tl=(graphic symbol)O[2, 1N QA4S Hch= 7|ELt
A E= O AZ0|L AR, A JHE 52 90| HEO|L el SHMCZ TIPS £ &
AIZIEQI O|OX|2 HAISH 2 O|CE")(QISES A=),

294) Bently et al., supra note 265, at 745; Martin Howe et al., suypra note 262, at 158.

295) David Stone, supra note 260, at 63.

296) Bently et al., supra note 265, at 745.

297) EU Regulation Art. 19(1) (“A registered Community design shall confer on its holder the
exclusive right to use it and to prevent any third party not having his consent from using
it. The aforementioned use shall cover, in particular, the making, offering, putting on the
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market, importing, exporting or using of a product in which the design is incorporated or
to which it is applied, or stocking such a product for those purposes.”).

298) RCD 298828-0001.

299) Martin Howe et al., supra note 262, at 161 (“What an ‘industrial process’ is . . . that it
must be possible to reproduce the design upon articles en masse.”).

300) Re Collier & Co's Application (1937) 54 R.P.C. 253; CHAMTZQS| QX|E 7i2ks| AMHGH =i
Martin Howe et al., supra note 77, at 139.

301) Re Concrete Ltd's Application (1940) 57 R.P.C. 121.

302) Martin Howe et al., suypra note 77, at 139.
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303) Y=ESH ORI 2023, 73 MRS MNE 21 (BREEDNSEE $ 2RI BIMIDS 5, i Cidd %
YD), https://vwwv.jpo.go.jp/system/lavvs/rule/gwdel|ne/de5|gn/sh|nsa_kuun/document/mdex/o.pdf.

304) M=, A9 =E(F 7), 220H ZF18)("YEQ 42 A= S20(0 XA I S KA =010
Oiet xel HElHS0| ol A=EQl XMIE Fot! U= HEAQ! Z710[0}. CHeF AIMol SHAY| W
| BHZYYR S Soll 7FEEez XA 22 HS5k= HEE Fotl AUCE)QISES 4.

305) Mayoko Nakano, Kumi Takada & Masanori Yabumoto, supra note 100, at 20.

306) /d. at 114.

307) RREERFIFT BRL2(T)121(BEE LD i, E I3 B THBEE CH DO CRREDIRRETHII LT
IR SN3DD, MR ICHDOTIE SHICERMEEITZHDTHD.).
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2. 818
=] "FEEel] Aeide wAldE stEn wAldol”t tidEe] 3=
XW ShaL 3lof B Hlshs ZolBR A7), Y, A(heat) ¥} 22 FAlES A
E&9] 7idel 23k 4= lok g, 201949 7H7g el wlef sHdo] o] B
ool Hd et o] Fotel et sHE HE R 7Isshe WA FehdA o
& AA7E S57Fs s H Utk A2 ShoflA] & wieh Ak, 1R oA, Aol
o Tl 8aEd 250 4H 8 T 7AYol Z24Ql Wet sle AL i
2 oA = glon AFAoR F520 ige] WA oR sis|Hike Hodile]
Sz sfAstar Sl A= ofsfiE Tt 309

3. AP

9, 7hE, AR 52 FAZOIL, Zhe A AN A AT PE 25 9
Hete 11 2R A REE] de AE ﬂ% FAA 0] FARS 7JA]A] kon g oRE=R o)
o AR eherh o, 2Tt Lol TAIH BAE Stshe Aol

308) KBrEFl T2 4F(X%) (85818725, 822535) (HLLBEEIFKIE SNIHEE I, 208EMRE
Be 2 RICOVWTIE i (SR *nTL\@L\UJDYLﬁTZ%%CMCﬁ% HBDE) MY
B BCOVWTEEES M o 6M 27-0I1F BEE5 HE ORAT, RIMITES|IONE &
BOTE D Eﬁlﬁb%%u‘iiﬂiﬂ%’di&< % DR DYt 1T DRI ITHB.).
309) HBEH, <0204 BHELIETICHBR T>ERETE %03 ? EREANEDERY, FBELOEER,
2020, https://www.ondatechno.com/jp/report/design/p6006/.
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310) Mayoko Nakano, Kumi Takada & Masanori Yabumoto, supra note 100, at 20-21.
311) /d. at 20.

312) SfHl HBZOD(EE, AP, JIEt A1 Liwel 8] 9 KO3 WOl BiCH)S Pl £
B 752 EE SN0 BF oS LY MAKOR SUNOI D) 224U0 ols sidel o
o2M SUS o1 YSES WS 4 k).

313) SYMAIES UfEelge] 527108 i) ME, AlR4, 19| AM9| LR 2, gy 28, 7

=1
=2 b= O0X2 7-EL, 49 2202 8E A, WA MMHCZ SUXNQI D42 Yod A
= Q7oL QT YRS FRIPIE 2023, AUE MUY 3.

314) Z3RIVIZs=MAHEES, A0l M| MAKIEE 111), 9B3HCIMRRITR RIS | HEAR
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315) FHE, GRURITHVERRIF)  OPMAFZH)=RFR) , 2000, 48H.
316) KN ZFEE, (LARMAIE-—HEEREZOILENR) , AR =AEhRIE 2002, 331¢.
317) S=UTUSei=MitH2=, Aol HAYAMAEE 111), 94-95H, 7.4,
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318) iE m M, PRI EFIRIFEIFT), 2006, 7H( RAlEE —ERRNEMIA M , HrII2EE
A, okl ERAFEMTFE M , ELNEEEMII ARSI | TaeIRERmYR A UEE
FER.").
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319) ZRITIZs=AHEERS, o2 MMAMXRE 111), 699, 7.4Q)(‘F=mHIAREDElsE R EEa it
HEBREE R MERBEMIRGT | FIINWRER, 182, #HEE.).

320) BRMAFTAE, ZHHEITERRS (2) BHIMLIHRFHIE, 2017, https://www.cnipa.gov.
cn/art/2017/4/1/art_317_153280.html.

321) KEMFRFAD, HEREFORESE RM29NGEERR, 2021 Fr=Reumshisit , iRsEna
DESAT AR ET A AR |, AR AR RETEE N REEEIIRIT T MFF | SRS —
M RIS IR | MRZEDAAIDE), Arl e HE BARA SRR |, AR ARTAERT
EE NP RAESBINR I FEURIR.), https://zsca.tj.gov.cn/zwgk/zcjd/202204/t20220424_5865
585.html.

322) EEZE, (5 GUI REHREMBIRIIARARRIRIE), 106.06 &E=8E#AT Vol. 222, 2017, 15H
(“SIPO Rh , BIFRARINRHRATERIFRECER.).

323) EEZE, 9 =2(F 322), 10H('BigFeeRRtER , BigE GUI WERERMIMT AR A9 MERGTS
HFREZZN , B RetaRiE B BRI SE BT A e FHBE ).
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o2 Fwd Adsdde A & o feluRiet Fe=d Fo) dEedd, A
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324) EZRFAFRE, MUK ERMRIFRIR - BREF25FBAF0( B ES BIMERY, S8
Ky EDERE BTN ZAMRIFIRR. flEas g, AL ERTISE"), http://mwww.cnipr.com/
2y/2Ix2/pxkj/202011/P020201110573939798380. pdf (ZIEL2 2024, 9. 5.).
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(r tlo 4N Ho
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f
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32

tl=re] 49 AXEFL Jhdel et SRlE Fort gl ASR Hol= $hH,327)328)
vl A AR ARG B S sl Sl AT AR HdE &
AstA sfiAsh ik, ofg] Al E Solf Aok iAol f-4S HT vl Aoy
Apple v, Samsung Ao A E5W H|289%0] TLASIe] TRkl H sl that afjul

325) Sarah Burstein, supra note 252, at 786 (“The phrase ‘article of manufacture’ has always
been used to define design patentable subject matter, though its interpretation has
changed over time.”).

326) HHIS, ¥ =2 7), 196H("L20IM JHY oiFHe Sof Hgst 7|7|9] 2% S0 eFEE ST
AL2loi| et HsUEs f2|LEte] JiE CRIRIZS -0 Hel JM2 XMEs 20| L2|Lt2te| SfatTiAt
Qlof Zhet AHefAEo 2e5ke JHE0IUEXIRE O[5 M=o =S Soil SHMCIXRI0| et H39|
IV LELIZOIM HEXo=Z SIE AKX CHolo 2&s ot AKXl HEVH S&0| OIR0R
010F SHCHLT MZHEICE”).

327) Samsung Elecs. Co. v. Apple Inc., 580 U.S. 53, 59 (2016) (“This case requires us to
address a threshold matter: the scope of the term ‘article of manufacture.” The only
guestion we resolve today is whether, in the case of a multicomponent product, the
relevant ‘article of manufacture’ must always be the end product sold to the consumer
or whether it can also be a component of that product.”).

328) William J. Seymour & Andrew W. Torrance, suora note 34, at 206 (“Furthermore, if viewed
in the light of historical design patent law and decisions regarding what constitutes an
article of manufacture, /¢t may be unlikely that CGl design patents would survive close
Judicial scrutiny.”) (emphasis added).
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Aol ARo] SAE|olof SHe AREES WL T QFL Tote] AR BE
o uhe A Aoleks Erjrt B Ao ols|ue}, 329030 sk, Fo] A9 Sy
ofl kel HolBhEA “BE O] ofd AF oIk G0l ARgSHT Glovt AE ATy
AEe] Aol chal e HolE Wl ks glck. Sh, AR Al tiARelY
HEfo A REA PR TehE A e BEreld Aeist olet
ol ALY a»}am el XHJJr Az o) @%% E el “FA4ol

329) Samsung Elecs. Co. v. Apple Inc., 580 U.S. 53, 60 (2016) (“An article of manufacture,
then, is simply a thing made by hand or machine.”).

330) /d at 434 (“This case requires us to address a threshold matter: the scope of the term
‘article of manufacture.” The only question we resolve today is whether, in the case of a
multicomponent product, the relevant ‘article of manufacture’ must always be the end
product sold to the consumer or whether it can also be a component of that product.”).
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CIRfRlo] SEAD TR3H Ha| U M

SR FI0IM B2 SU-RAHEEDIE

2|zt
g TS BES Wb EAE 4 oln BEY UREHEe] B 9
oBE txjelo] FAU-fARBIIL Sl tixielo] HHE EBEo| FU-fAlIoL T
o3 AR w2 fAMe] QR A9 taele] fARY Tl ofRolzl
o 2, OAle) die] Bl EEe] SARKA itk 1 Jevk Sustelets WA
AT R QE T IS S| = 39 XAl Uelwole gct

[e)
B3 QLS QAR BEOR B 4 Itk 3 i, o|ejHow of BE “§re}
‘5o] Aolshelehe o BE] A, WOF, AR Bk 1 Ado] §ARBIL A AolA
ARG 4 Gl S FARREOR QI 4 gl 33)

331) E51, CIXIRIMAPIEE 10), 169-170H 2.1
332) i 2001. 6. 29. A1 200053388 = =
333) CHES 2004. 6. 10. A1 200252570 A S
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A Btk H7bh Qiek 830 Wk, el 4 S} ol5 wetel PE 3P F EEAe)
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2o TAI9le] SRR 7S Tekehs ARIoIA Tixkele] fA Tk A BEC] 45
A oke] AR A AE glokar HSkrh 36 ey X A4 (surface
ornamentation)o]] I3t T2 M3l ARE thZ Curver Luxembourg, SARL B0
A CARCE, o) B80] 5U-§AMS aalA Qe weks $2(dicta)o] siwshs
A T2 0]9.m337) t]Rele] WMol t]zjelo] ALy AHEEZ o & FiYE s He
3] 7k 5,338) Ao SEYARI Ml thd tRilo] sdste ek SFTARlo] &
d gAHEES oA cha)AE W, Ael o4k tisle] AgE BES Wy
(basket) k= AL o] &2 TjARIA Hal|7t AYstA] ekt Tk 339) Lo}

0110 oE I:l

334) CIXRIHATS|, CINRIESE T, BiFAL 2019, 338TH(E=T, ‘S22 S FAF T TE 25)

335) LE QUS| M(ZF 44), 71-72H,

336) USPTO, MPEP § 1504.02 (9th ed. 2020) (“Anticipation does not require that the claimed
design and the prior art be from analogous arts.”) (quoting /n re Glavas, 230 F.2d 447,
450 (C.C.P.A. 1956)).

337) Curver Luxembourg, SARL v. Home Expressions Inc., 938 F.3d 1334, 1342 (Fed. Cir.
2019) (“we note that the statement about anticipation in Glavas is dictum and thus not
binding. Because the Glavas court was asked only to review a determination of obviousness,
the statement about anticipation was unnecessary to reach its holding about obviousness.”).

338) /d. at 1340 (“Given that long-standing precedent, unchallenged regulation, and agency
practice all consistently support the view that design patents are granted only for a
design applied to an article of manutacture, and not a design per se, we hold that claim
language can limit the scope of a design patent where the claim language supplies the
only instance of an article of manufacture that appears nowhere in the figures.”).
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Aol G Ao 7] tholc 344 weba] tixielo] 28 thAFEEC] SARHA

339) /d. at 1343 (“‘Under this ordinary observer test, Curver does not dispute that the district
court correctly dismissed Curver's claim of infringement, for no ‘ordinary observer could
be deceived into purchasing Home Expressions's baskets believing they were the same
as the patterned chairs claimed in Curver's patent.”).

340) /n re SurgiSil, L.L.P., 14 F.4th 1380, 1382 (Fed. Cir. 2021) (“The claim is limited to /jp
implants and does not cover other articles of manufacture. There is no dispute that Blick
discloses an art tool rather than a ljp implant. The Board's anticipation finding therefore
rests on an erroneous interpretation of the claim's scope.”) (emphasis added).

341) ld (“In Gorham Co. v. White, the Supreme Court explained that ‘[tlhe acts of Congress
which authorize the grant of patents for designs’ contemplate not an abstract impression,
or picture, but an aspect given to those objects mentioned in the acts.””) (quoting Gorham
Co. v. White, 81 U.S. 511, 524-525 (1871)).

342) USPTO, MPEP § 1502 (9th ed. 2020) (“Design is inseparable from the article to which it
is applied and cannot exist alone . . . .").

343) Zachary Shufro, Whats in A Name? Curver Luxembourg and Its Implications for Design
Patents, 20 UIC Rev. Intell. Prop. L. 54, 85 (2020) (“[N]Jow it appears that . . . anticipation
test are . . . limited solely to prior art for the same type of article of manufacture . . . .").

344) sEFFIFT 1974 (BF49) £3 B19 Bk - R&E28 &25 308 B[(A[EHEF—IEH]), fak
FIFr 1975 (RBF150) F£2H28 H #A - #1% 3205 160BEEFEL]); MNMESSHFIET ZFESZW
F10 A31 H Fm17 &£ (7) 10079 5; ®=xF Frk 165 108298%8F1 902 5135 H;
AR, BEEICHITZYROFBELECDOWVT, @wET2U7 5, 2013 166 H.
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BEO] G5 T BEO] = 1 7% 2A5te] BuE] 1 §= 1 7)) B
Aol QLOM AL, TR Shrhel HlfARR BEhE 319 A2 SFg vim

B BEOR SH SEOG 9] 17} Al WSk YT upiA) S GEE She 741
Enb el BejA(7hE BA)7F fAREA o7k el B ARIIAL, @A A
Tl BFPE HEL Hef 024 84S §EE 53 Holut shedold 2 ok 5

of mher B 4R (Mot XFolehE TS 25 Fa of)olA HEm - Hejr
5715 9o MogEo 2 Ae] S5.7)58 ZHe Ao QIAET Qlria 3 4 gle
o, 715 24T} 1 S5 7)50] SAIT R Kol S2olgal AshAlE Aole)

Fo] fAME Qg 240

20194 /A el oJs) AEBe] Wef % shao] BHS] Wlol ERHUL, olof
wet SPFAAIEE A T AR w2 o fAbe A A%E 9 5
A0 G2 9 7o) FA-FARE 7S 278k ik 317 e, ) el 243
7] SIS A1 ThulShe oF ofaa TAE BE(ASE 9L sk 23D o) §= 1 7]
150] 59 fAL Teto] HREjofof gtk

=2
F5 ATAWALE ‘IR AES Wb 24T 4 gk, webA Tixiglo] 5
o) GABIERL Slejwl Tixjelo] SaEl BEo| U -GABtolof Bt "3 TAISITY, o]

3456) MMPMESEHFIET FH29E 18 248 #k FR28 £ (177) 10167 5. KBRt#E Fm26% 9A
26 B3R FR23 F (7) 14336%.

346) KiRHtE: ZRL17412A158 TRU65(T) 562625

347) Y2ESY, A YEMATIEEE 303), 7H M5 M1E 21.1.
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Uk, HIIRHYS AES] $U-GAF ol 25 BRSH: 710 Bato] 2009
TR U] B3I A 24 A Aol Tk WE| ofe] BAle] iR ST Aok
of wket “ciAjel AlEe] o] TASe] BE EH/L FY B fARA ofg B
shof Sk, “AES] $EE YU wol thakele] tat 7k A, FACAURR

E, 5 75, =F |, A ARS A% 5 84S e S ok AL BB, 349

ARHOR AR FU-RA ol T2 ABS Gl wet AYHT, AR

HEske 071 % shid ® fA% /|1Z20R B89 s gl

o2 SH, FRUAl] AR AT FATUAAERE WRA 119] FAIR &3
sRolo S GALe] SFolEEIolE Eefe)olut AAAABS FU Fyolt 41§

A golut AA§ORE AbgE 4 glo] $E7 BUTEE of tiAele] thAEo] fA}
shekar & AR7E QIek 350 2, iAol tlake 88 /T glot I 8=
St Bl SR UA1e] ABT FUT A9 oF TRl B SARE 0 B

s 4 get,

[¢)
1A ) AEo] SETIALL tholof 8 AHiea) AR WHE, HAUAES HHF
FEAGR ARIIA, ZPATHATMEAS “H|S 1 B AFo] FUSHIE 9

T SEAbR| wEH A EAE e WA skl 54E HiEske E%0] /o

348) FIEARKIE SEARLRRE FIk (2012) REAFHEA1S.
349) PIEARKIE SSARLRRE FIk (2012) REAFFHEA1S.
350) HIEARHKNE &ZEARERRE fl4k  (2013) REFH16585.
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ujgte] E37h Gl ololExte} 2 A B SRR, AFS 71, 4ulF, Bl
AR ZHolA] A% FREm, tholo EXE Aesh ANAuAE IYFTELE B
Al AEfEE 7Hs o] 7] R oF A1E-S SARE AlEC R Qg Elofof ek ek 7
ABIAEE 350 Z, AEL] 71, 2, W) L So] REHOR FHEL B A
Fol BFU-FARICHL Hot AlES] B -fAMY o 98 WA S Qs Ao ol

e},

N

e
QFoll ] Akl e} o), Sejutetel BUS A|2fat 382 71 8A 08 el B3
o] BIHRAS HAR CIAle HEska gick, ¢ gL B2 Helsh ofeel 2t
5= U= =2 0|2 EU
Cixtelz == o) o) o) o) X
Ejl—‘ﬂA‘l

Yoprl, BUS Aelgh 2o el BE0] B7HEAS AR el 94} ofi
ek A Fefo] A4 ool TRielo] HEH tAlEEe] SAME Tkl ujste] 4
e 53l A1T120] £l AL Bl TiAele AXBES Wik 243 4= o] T
Al 7 AR B 4 Qs A0 SAa vk glont 2T Txsle) HEngls Tt
3 CARCe] 2lwio] o] thzyl S2ixelut AadhattiAiele] Fels SUsht 1 4
88 AxEEo] b2 49 o AR FUSH gk AC® B Jrks AL oA
A sjol e 0|9} o] e, B, QL 5 F510] i dAle A
& 751, Yo7} tiRhel $4} ofit wek A] djHlEl o rjele) BEe) ol

Fl

UAS
FAE oF tIR019] ] SAMS Thetsl] Slat AA Aol
gl e 52 02 EU
SZo| SURAMY . . . .
mict %

361) IHEREARERE (2015) FHAELFEH002095.
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7=l CIXRIo| SEM 2t MSAL i

223t Cixjele] HalHe

Salygel= 20214 tRRIR EHE JfASIe] T]Rjole] tjako g EExyl =y jA)
S 2AY AE TR ﬂ*o} I A E Bed o Qe A 27E vhdste] bkl
N Sfiskie), 2hd, dE-e f-2iuehdnt oba 20199 oo 7ide Sl S
Hoigoldd &2 o8t ‘3%01 MEA ASE(HE o] 23D 2 sVdE 238
il sV A9 Ew SHsl] SPAHE BeE 4 Qe WA 2A1E miRIE
th.352) ok A2 A ol SMTIARIS] B s T7)7]9] Aol 7|5
P70l et Aoz I Bodis dgstarl =t Ao A1 o el Wigat vkt
A& feuere] 71 HARIESHAY s 771 (38 H) o 24t o &E AL 7|50
] E= Ao o] Sk of= %t A E]XPOJEEHJ ofmjof thsf tjxpele] Har)
go] S E AT | Hiks AR AR Hga Hol= iAelzke eAl9] Blse] )
T}, 353)354) Ltol7} TIRRQIE 5 HAY T2}l 9] EEEH*J o] SHolA iy yARIES
Hell gk A7 o] B asiths =9 A7HEIL Qi 355)

s, ekl so} 2o ZMbAAI] 54 9 11 olelA AE] At o] ol 5 A
glo] F7io] @zerelol A LeR1OR WalyHA FAG tixfelo] o FhlA AAE

362) Z71Y, "EE oIFE WER AAY - Ut DMRIZSHMO| HlWAHT-", HHT HE82, o=
BIMISITE, 2020.

353) FEiZ, A°| =2(F 4), 317H(L=2 FFH 7Y OHRE 0[0] 7|7|9 =XO|Lt 7
oot Aoz 1 Holiys o] WR0, Ol=ier MRl HSE RARE A ks =30t =8
2o Jiget A2 YOIYOl ESHRIS A= Eet Aoz = 4 AT

354) FHiz, P9 =2(F 4), 37T 2Lt ZRE HHEH, slds FEROUARICZD HEo}
H AZOI= 012t 22 71719 ZAO|L 7I59] L2 off et MMl HSE MEoHK| §Rt=H, =
o K oIFEe S 0| 0|E13* Hets skl ol Yot HEY=M 28stE EaUy
O] TrXoz Mz 900 g & A0IE"): s, H9 ==2(F 7), 269H(*HIE21H HMZ0l thot
Of LAY £= 220 48H JIss 27l U= J7IEEL =9 YE ARIE AHEU=M,
0] 2% HIZ2H ME CIXIRI0) CHolo] LY H889 Qg F/HHe=2 270k 27t FAAUX
SHUX| Q4CE).

365) E518 CIRRILAREML “TIX|E Telol| ME M22 R LAl ESS I8t Mt S5, 2022.
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Al wrYsk 4= Qe H S HAPHA A (Court of Justice of the

European Union)= A&l BE8 thilon S25 HEE)z10l8 2alelitoA] o

9 A4 Frtom AMgSHs A9 TAIH Halh AAE 4 gl A91A] ot A
o] H|%% Nintendo Tae|H, 356 42 24024 EU S2rixjelue] ofs) Hat

FRE Aol A8H HARIE el (web page)olld] 22HAA 1 oJu|R] = AR
(use)qt 4-F 127t ARG A AL B foll(act of reproduction) siEd 4= lrkal
A3FoIT, 357)358) o] -ajufateliz 2 @ Tefeliol| A TirlQlHe] A= a7t Hl=A
olfE AHOR tE w7} gl AR Helh ey tARIE S 7hS Fof Al
Sl 9.7 ol Bl HZQl UARICE SHYTIRRIE HEalr] AR, tolrt

MEE ol B4 929 delg A&H o el Uil Qs AR ulFo] &
ORI 23k tAE el e E40] oL Asld Aog oifs
t},359) ofst, F-PAPHATAO| Nintendo TAE AHEC,

8 T
e
é“:j

Nintendo v, Bigben &Z 2M

1. AlQte] 7He.

A2 1|27 Fd o =2 31 NintendoZ} B8kl Q= 793 Wil AlY 2& ¢
Z1019] A& o|u] X5 LA A AREEle] Wii 24 ANA S ufigt 339171 gzl
H Ao get=A] o5 E tfFERY = FAE2 I 15 HA(Oberlan desgericht
Diisseldorf)o] AZ&A| 5 shtzA EUTH A20= A(1)3F Al(c)=oll w2560 EUs

356) C-24/16, Nintendo v. BigBen [2017].

357) CHAMHZOIMS MBS OXIQIES BIEA ASIMRE FA6tD U= EUFE HM20E H(1)& J(1|(C)
oMo 2ot A0IACLE &l WHEES EUS SSOXRIHS| HSHY A0l A0 HNEE =
CXIRlE 22fQIMOIM 2K CIXRICE AtBSH= ZRE REoh=X| O{Ret e on|§O|O'||:|'

358) AbdE, AS =R(F 99), 81”:‘( H20Zx M1golME, (@) HAHAE)O|L HIMSEN =89 AL
2, (b) My =HO=2 HRE P, (o) Q& Ee= WS S (MMM el CHef O et S -‘-’H
ot {22klo fx[otal, 1 Ifﬂ f HHEE SAXQI 0|82 FY5H SHXIX| tem 2 11 EX0] &

510 AZoHOF BICE™).

359) AHdE, f19 =R(F 99), 130H("&2 2023F CXIRIESH 7i-etat Z0|, oA HEES S7H
Aol ﬂf Z0| M=22 FEjQ| OXIRI =3t 1 HSHQNE £Z6l7| ot =22 [t CIXRIof| CHEt
HSHe| Stligk= YHAIEL J0 430t FER2 EF S Aoz 01|§%|Ef.").
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Srijelae] weo] mx4] ois Welel] it SlHB L Eol Allolt), tlA} BUSE

clARIT A B L ofjet 2.

10| MHIM2| MFCIXI! o= HEECIRR!

= Y0 Wii H|Y 2 Al 243 53kE= 2lnF W 7|el dA| A2 E AIZLS)
3 Fft =], 22kl4dol A Nintendo7l E5-3F EUGSETARRIS] Al o]v|X]& 2
gl A ARESFEAL, Wil 2453 | A5ole s =H 22 e 97|32

Aufela A, Wil JEE A5k Tgel 4 Wil =SS wARslgich ofefat w)u

tha kst

AAbe 7 32] Y= FYA R (fair trade practice)el] FSHLE BUTFHe] 9]
M) Serha FAISHEAE 334910] ABTANL ety el 2 AR O g
3 A AR TS FahE 4 ek He skt ool o Ak =
5 RAE B IS el s, FAEEEIENUS SR ko] AANE

% shtzA BUTRS] AI202 AT Azl whet cixpelqie] aelo] Aatix of

20 M M)ZE "SI W7t STt Hefzio] &Rohe £ 1 ORI 2EE S4XQ 0
82 RYoM oixIXl 911, £ O EX0| et 220 2 W0l2ts RS SFoks FR0lE U8
EE= w9l X9 Mdireproduction)Ofl TSI HEIS At 4 QlThE XS #&SHL ATk
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ol Higk siae eldink. " Aol el A2 txiklde HEA Al E
M= EUTHE #1202 A1) Al(e) =2 siiAjol #et Aollont

3l
of Tle] Wels) weto] that AR FA0R GRS A2 RS 3
SF

2. SEARHREAO| FA LHE

A, EUSEHARIT I 339 AlFHARlE Webd, & 22hldollAl 22+
ZQl BHrrelo g AbgstrEiE BUTE #1202 A1) Al(c) 2ol A1) AAYAT 3¢
(act of reproduction)®] gsH=A] ofel st F-PAMATAE AEEAY o=
A SECARIE ofaf Ba= fEE] Aol 2-8H triele ekl 221
ZQl om| A2 Ab-(use)gt 7 Lfgh ARG AAYAL 9fol| s 4= qlrkar ThAls)

ot 2Eu AP AT 9]0 Y97E /18 B aae BAOR Sk 183

Slo]l ssHeA] ol 28 BEde] GlolH EUTFS] BAS SR WaliAm st
B A B VIR0 RA ABA} A1 Afo]o] A ATk £

oS AAISHHA, Ao R i AltelA Ha1e] el EURHA Al20% Al(1)%

Alc)z=2] ALY B 9loll= 2R hr=rhar TAISHIT 361

FEAIEXPIA Tl olo|of AJARY

1. Nintendo v, Bigben®Z39] 2]9]

EUSSTARIAES Here] sfAlat daste] G- A das 3k AlFtAelE
2ZFAA Q1 FHHTARI O 2 ARGl Y9IEE ofu e} f =3 wRE AlE9] tARelo|
HAd fxplo R HatElo] YU HHOE 2eRQldolA AMgEl= 495 tARIA
Aoz 24T 4= Sl= 7t S AR EUS A A= f320 &3 =
HH o2 53] tx g yxRITt EAsh= 7-f-oll= 544 I (abstractive view)S
FohHA EUGEHARIAS] HeH LS Al W ofeldlo] ARl & F3&< 7RISk

361) 218 E= us SXS flet SH™ANM e ChTZ| XAet tigs F2l & 1 20 &4
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we e HARIZHA] EEHAIE Sielal 3l Ao 2 Helt,

S8 EU Wellxe shdtzele x3tsel= MdQ] dAE ozRlat do] 2o fzp
Ql B30l wste] L-EjutEtol A ] EF3t tARle] B7HEdE AAR sk el of
SE= Ae® & 4 Q= A (concrete) TR, & R3] Aol REER] G A5
Hodido] € 4= glrhal B yase2) £ 9] txijlolvete 1 AA|Z HxR1o] 1
Sojito] = 4 Qloka Hi= A (abstract) ¥E0]363) tiEska IStk e
Nintendo A4 AR A= S22 el whet EUGSHARIHS] H o 9]
£ 2ehelellAl ﬂﬂ%ﬂ% FREY SH4 o8 Esh= —?034 CARIZIA &2 5= S

I A AlRFL R AJEE o] @zl
A 3‘&9&' e A7 TR e %’151 127t Aol TRl el o
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362) HEXNCZ F=, 0= SOA XM A2 UXMol2t= HYH: Mikko Antikainen, Differences in
immaterial details. dimensional conversion and its implications for protecting digital
designs under EU design law, IC, 2021, at 137-168, 138-39 (‘In the ‘concrete’ view,
again, protection is attached to a particular article of manufacture in its actual dimensions.
Thus, if the design protection is originally registered for a 3D shape, its use in 2D would
not be seen as infringing, or vice versa. This view is present especially in the UK and
the Scandinavian countries, but also in the US.”).

363) LiEEC=Z =Y, OA SOIA ME A2 AY0Z= HE: Mikko Antikaine, supra note 361,
at 137-168, 138 (‘In the ‘abstract’ view, the protection is for the ‘form as such’,
irrespective of the object's dimensions. In some Member States, for example Germany, it
has been taken for granted that protection is granted regardless of the dimension, and
that any use of a protected 3D design in 2D form can be seen as infringing.”).

364) Mikko Antikaine, supra note 361, at 159 (“[Tlhe CJEU has chosen the "abstract” view of
protection over the ‘concrete” and thus the scope of protection also covers digital
conversion. A consequence of this is that depicting an image of a product protected by
design in a brochure constitutes an infringement even if the product has not yet been
made.”).

3656) EUTEY CIXIRIQ] MAIRHLICl AtE(use)2 ZIE AR 3RIQ| TRIRIZ 2| CIARIC= B
= A8 Estok= 7iH0[2tn AHSk= 2 David Stone, supra note 260, at 470 (“Use’ also
includes the two—dimensional rendering of a three—dimensional design— thus, depicting in
a brochure an image of a product protected by a design is also an infringement.”).
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7} AAE Azdo] B 4= 9lr}, 3660) oS S0, Bal] SErixlo] HFE ofo]Z(o]ulA] T
A9l FAFTIAIRI] 749 Bl WA EE B4 2 9o 1 0}01 o oty o
QoA T WA T Bl =7} e A TRl szt 2 =A| ool

oo} T TH7} AR R = kot GIARIAIRAS] Nintendo %7.—2101] H|5eo] £ uj
et 22 HA Y YAR1E 3= (physical object) 2 HPdh= B¢ EEF TIARRIL] AlA|
YLloll FAs] 3= A o2 sfasl= A7t k367

92| X MDA A

EUS| tiARel i B A SUA] 7143 AR tkele] Ao gle] e vl
A] 9&-& BUTFARl WAISH, ol ReARiAekas] BA1E Bo) 2422 e
Fato] Aol TAGlo], Tela A Fre) TR glo] B tlenY By
9IS QAR WEY FHE0] G A E A2 UAele] A
ARSH T2E 5T e F, BUE Ao E4E A45] sk oixel £
A} B A BE] BU-GA 4 AAR U417 ALUeIE AR )
A Aok th o TXeIEe] AelelE Astehs Tas
Ak, web] SRl mEsks tAE Haelat 2o] g9 tixlde] dhej X
1l 2510] A1 BT VT S PATLS] S A o
o] g AR} IR WolEols]oli GAL Glo] Halt,

ofz] 2. za}ol Apolol] TiRFel A X OH OB} TAE Aloke. glo} Hay 4ol
BES thoR $2E BEUANS 2eleleld 99 544

4 o4 cpARIgIs] Heh 24517 olele] melche ol aleh 59 1 el

366) Soid CIRIQIHAREAL, “CIXE e EEfE Mz RY ORIl ESE et MMM S+,
2022, 152H("CIXE CIXRI9] 018 252 I/ TEQ Ml 7HXZ LEE = Uk @ 2E2RI0AM
9| CIXRRI0| 2EfRle= BB Hixl= 7c§$ @ 22N A REE CARI0| QU219 =5
oz HAE T E2RI0IM Mz 42 F @ =22RI0M FE REE CXIRI0| 22I0MSE A
A= E27).

367) Mikko Antikainen, supra note 361, at 159 (“Making a digital design into a physical object
can be considered to esaily fall within the scope of protection, as is can be considered
as use of the design.”).
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SHA gl ded Y] a2 HaididEEol —EEWO o] AEd =& L
AFSoF BFaL, 1 &S] AL o T2 S5 =02 AiA|7] wie
oJt}.369) =, FFo] th=H tARIE thEY| UH-roﬂ i&—?/}o] Atolell Ha7t A=
7] ofFTal Bz Zlojot, &, AAlS] #of| A Huete 212 fARIE SR o] 5352
Ao} ool HAl ] g ekl %%—4 e fdes AR T Alde Hes]
skl Q= Aoz osfidtt, vhH, EURHEA A1) 7ol 7Sl el St
o] Mg YA|E o] QLA GFoLs310371) EUFP‘J Fo] AA] B o] SlAIA 7ol msT2)
A AR iEe e AAIR olke ANCR A g wT side E

T ANE HE 22 o BUA 9] At A5 9212 Al A7 IR Holso)Y]

_l

z
=
c
o
ol
o
0
H
i
4
i)

=g ]zjol 1 A of| Witk ReE RUFA L A
2= &l Heo] shole oA AR vk} Zal B8 FashAle 2Rt Aol gl
ARE it AF= Ardor 244 IS Fste] 559 §Y A s 245}

P 2a Fotal AE Aoz o), o|2fqt EUS| A i =
AolstAe] whet tRlat BEo] BrpEAdS Tixle] Aga

& 92 A ARIRE Hol7} SOt T AR Algto] AR

368) Z&3, A9 =R(F 124H), 48T("2fQl 2IZRINMS] & 7te| RAF HHE2 =SE0| H|RASH
o _—.—|i HIgARE Ao WEHSk= 0| EtFsh HQICE™).

369) HMBAZEDIFRAT, “IRABZEMICRI T B HMMEDFEDIRRICE 5", —MEE AR ER TS
H, 2023, 23-248, https:// www.jpo.go.jp/resources/report/takoku/document/zaisanken_ko
uhyou/2022_02-summary.pdf.

370) EU Regulation Art. 19(1) (“The aforementioned wuse shall cover, in particular, the making,
offering, putting on the market, importing, exporting or wsing of a product in which th
design is incoporated or to which it is applied, or stocking such a product for these
purpose.”) (emphasis added).

371) € BUTFE MNox Mneel HYS MAet 2: A=, 49 ==(F 99), 76T("Hast HAME)M=
£3| 1 OARI0| EYEAL:, E= MBE= MEQ ME, MSUE), AIEEA, Y, =2 22 M8
EE 0l2fet SXE floi 11 HES Eicke A ).

372) 218, L2 ofYY IHEn AIAP‘* - fe|Uet DARIES#NO| B, EHIC@ X583, St
BIHGE, 2020, 197'11(“qu QAR CIXQIEAL] Hal FHUA AAl BYS A6t Q=
Gl AN E2=2 Ofehot QATHOARJIXE 122, XY HM19%).7).

([
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O 82 FAFEs 7S 92 A AR AXRE Alsshes vE A

oF gisto] tixpele] Welygioh weldh Awk A tlE AL 18 271 B

2] AAske Aolehz HollA % tAiQle] oo zA =g 4

DA ARG BEo 2 4k Iy D AR S Aok s
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498) QI 9 =2(F 451), 224H.

499) S5l XAMMASHIATS|, Q| M(F 142), 689 25 67)("RAQ Z2 Folgis HHS0=
CIXfRIel 7128 E= 7|SA Y| otz R22 UARIS EXs 01R= @87t 2 = gtk A
20| 11 LHIE| Z8 ot S} )(O|_|g_l,__ 5| AHE#)

500) &S, A2l M 44), 70H.

501) Jane Cornwell, Dyson and Samsung Compared: Functionality and Aesthetics in the Design
Infringement Analysis, E.IP.R. (2013), at 275 (“Taking ‘design freedom’ into account
reflects the fact that product designers operate within constraints which artists do not.”).
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502) OteIR, QAT SEIEA|CIXIQI HMET0AQ CIX0|LC] XAIRE JHdnt 715 2", Egst X
202 M13, SQltfstn gsigir4, 2019, 8250,
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At Qle, sk EA
ANTIEE BE)] St HRle] AL %@6‘}3 oL, E31% A|1022E %)
210} SEaA0RA ATFAE AL Yk 509504 B 41022 @3 A()E
A4 Qs TRRle)] H'SH K A1) GREUY Aol 11 TRielo]
ololl 4] EEQIA L, vk ZhEo] HAE AL, T3] A AL, TlE A
WHon-sale), o] dre] B5o] olsabl B Aol sk golok ek e
o}, 509)506) QubH o R Zelunle] HE T} gl Ha7)4e] WA 9L

503) Sarah Burstein, /s Design Patent Examination Too Lax?, 33 Berkeley Tech. L.J. 607, 613
(2018) (“To be patentable, a design must be novel.”) (citing 35 U.S.C. § 102).

504) CXRI9l SERUCZM E51Y M103X0 850 U= HIXHLEE @FFEM 2 BiM= |AF T
HI|IEE URe A8 SRR 51l 8z HIXEY 2748 Hrs Agotk| Y=t

505) ¢HH, O/= S3Y A102E (b)(1)(A) E= (b)(1)(B)= SAIE CIXRI0] MACIXRICZ HEE +~ Q=
A Mol OE AT QU Andrew Beckerman-Rodau, Design Patent Evolution:
From Obscurity to Center Stage, 32 Santa Clara High Tech. L.J. 53, 73 (2016) (“Additionally,
the one-year grace period which allowed a first inventor the right to file a patent application
up to a year after the inventor or a third party put the invention into the public domain
was narrowed. The grace period no longer applies when a third party injects the invention into
the public domain. Such action now destroys novelty if it occurs prior to the inventor's
patent application filing date. 7he grace period, however, continues to aoply to inventor
conduct.”) (emphasis added) (citing § 102(b)(1)).

506) Golden Eye Media USA, Inc. v. Trolley Bags UK Ltd., 525 F. Supp. 3d 1145, 1194 n.4
(S.D. Cal. 2021) (“Design patents, which are addressed by 35 U.S.C. § 171, are subject to
the requirements of (1) 35 U.S.C. § 102, which pertains to the requirement for novelty
and addresses whether an invention is anticipated by prior art . . . .").
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& 353 23t 2 ojndict 508 B3l 4171 Ab)gro] “Tel FH3A|
OF %, 9 (invention)ol Tt E5jo] et By FAL TAAS o 4§
e}, "ehas0) A glom s tixjel oAl A4 2718 Sl tixeloR 5

2 5 ook o, SA(GEE)HRRIG A9 Ado) FA YRR FARE Aol Al

Q70| FFHEA| fot 5o AFEHAY Fas ATt 510 Yoprt, 5% A
2892+ TR digh S Hskar ¢la, 510 s ol whEw Hxpelde] A
A5E CiARelEgt ofy el F-AFsHcolorable imitation) TIRFQIGZEA] 0] A]=
Ro@ FAEr} 512)513)

_uol'ﬂ
o

507) Matthew Kaiser, The Federal Circuits Unbounded Conception of Inherency in Patent Law,
47 Loy. L.A. L. Rev. 345, 347-48 (2013) (“If a prior art reference published more than one
year before the effective filing date of a patent application contains all of the same claims
as the later patent application, the prior art is said to ‘anticipate’ the claims.”).

508) Michael Risch, Averything /s Patentable, 75 Tenn. L. Rev. 591, 658 n. 448 (2008) (“‘Anticipation’
means that pre—existing knowledge deprives a patent claim of novelty under 35 U.S.C. §
102.7).

509) 35 U.S.C. § 171(b) (“The provisions of this title relating to patents for inventions shall
apply to patents for designs, except as otherwise provided.”).

510) High Point Design LLC v. Buyer's Direct, Inc., 621 F. App'x 632, 638 (Fed. Cir. 2015)
(“Design patent anticipation requires a showing that a single prior art reference is
‘identical in all material respects’ to the claimed invention. In other words, the two
designs must be substantially the same.”).

511) sid HH HARS AJifst 2 AL, A9 =Z(F 497), 668H(‘0|= S5 H289E(35 U.S.C.
§289)0IA12] CIXQIES] ol & 782 ChEaat 20k CIXRl SoEAe] 5= glol, (1) Hif 55
o2 oL HZE 2Z0| ESUKXIQ T 0|9 ZS(RADSKcolorable imitation) CIXIRIS X2E17LY,
(2) S3lUXIRl = HSTXRI0| MEE 0l SES HOSHALE Tl AMEst X=, 1 Ate| TR|0]
Qlo| HRIOIA], TI2{Lt 25022 SIEIGHA| Si= HIRI0IA], SOIERIOIA MRls SEIt ).

512) Contessa Food Products v. Conagra, Inc., 282 F.3d 1370, 1376-77 (Fed. Cir. 2002)
(“In assessing infringement, the patented and accused designs do not have to be
identical in order for design patent infringement to be found. What is controlling is the
appearance of the design as a whole in comparison to the accused product.”).

513) Ot Q49| =2(F 497), 658-59H("Eol# M289Z0Al= ‘any colorable imitation’Ol2k0 E3
St QU=Hl, So{Xln SUSHK| X2 7|1Ue FEE SE20| |ABH SXlE CARIZ ‘any

colorable imitation” @I AC= Hil QICt 0= HFO0M= 0] Hg MUESES0AS #S2 it
22 Ao oMt QUCE)(QIERS M2,
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t]z}ele] §-AM (substantial similarity) HHhE 5
AREIA F o3 A o8 thFo] AL 514) TARL AL 2
S UFEAY 18714 vlw AYHHYS Gorham B 1
Gorham TEOIA ul= AYHAS TRl A FEFARA TS wERk
(ordinary observer) 7|&2 AA|3F v} QIt} 516) Gorham THA-& tizlele] HejH )
getoll tiet s Al 7P & FF= nzl HERA F7HEL Qe T FAA R A

e 517)

Gorham Mfg, Co, v. White, 81 U.S, 511 (1871)

(Y8 ] 27| 5 (silverware) Q] $419F 235 AIEE S Z 5= tx]ld
[SSARI} s dAlEel A2 FE]

SECRIR Zlolich &M=

nonn

White VWhite
Fatent No. 2551 pPatent No. 2992
1867 1868

514) Janice M. Mueller & Daniel Harris Brean, Overcoming the ‘Impossible Issue” of Nono
bviousness in Design Patents, 99 Ky. L.J. 419, 541 (2011) (“Courts in the pre-Federal Circuit
era likewise applied a test of substantial similarity when determining the novelty of designs.”).

515) Gorham Mfg. Co. v. White, 81 U.S. 511 (1871); Rockport Co. v. Deer Stags, Inc., 65 F.
Supp. 2d 189, 193 (S.D.N.Y. 1999) (“The test for substantial similarity, as originally stated
by the Supreme Court in Gorham v. White . . . ).

516) Perry J. Saidman, Egyptian Goddess Exposed!, 90 J. Pat. & Trademark Off. Soc'y 859, 861
(2008) (“The significance of Gorharn, and the main issue decided in that case, was that the
Court determined that substantial sameness was to be viewed through the eye of an ordinary
observer rather than through the eye of an expert or one versed in the trade . . . .").
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9 A ] AL sy Lok AT HARIY FAF HEEA R 2 e
Z1Zskar, 3 ARle] AHEH0l fl= &%e 8 FulAHordinary

purchaser)® 7FeEl= BAFO] IS wohA| 2 St gnts Aoa 2 o)o)7}t
ATt 518) of7]o| A FAFe] yhEAlRt el AlE wokollA o) HARle] AR Ade =
gztoly = ot sl AlFe] 82 i AH(principal purchaser) 24 F/4421 9
2 gH(acuteness)& 2 AF7olth, 519) T 54+ WEARTL B4 71&ols 9 Hro
whe} oF HRRQl Ato] o] fabdo] kel T fAM o2 Hu|etol FAFY] Rt

71 E]o] W a10] AJE-2 TlARRIAARS] AlFoletal WS et tAld a7t A4
H¥lct, 520)

Gorham TANA e do] AT tIael S4B @ Bebr] 2L o)z}
Q171 A3 oS WS uF A ARA 74 7)io] i HAER 1gE T
olt}. B, CAFCE Fuiate] B5/HsAe SHasht 285 aiolm 520
Gorham Te] whet §AM S ARSHE Fa8 2t Tuiae] BEMs Al nhe
Ao WEBH= R0l okl G HAY] fAME TE7|E R Sof Atk A
H} glek 522) R, 11 oAt AAH o R BES BEREA it FHE a7y

2
2

=l
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517) Perry J. Saidman, supra note 210, at 317 n.20.

518) Janice M. Mueller & Daniel Harris Brean, suora note 514, at 528 (“Under the ‘ordinary observer
test of Gorham, the ordinary observer is deemed to be an ordinary purchaser of the
product in which the claimed design is embodied.”).

519) Ethicon Endo-Surgery, Inc. v. Covidien, Inc., 796 F.3d 1312, 1337 (Fed. Cir. 2015) (“The
Supreme Court explained in Gorham that the ordinary observer is not an expert in the claimed
designs, but one of ‘ordinary acuteness’ who is a ‘principal purchaser[ |" of the underlying
articles with the claimed designs.”).

520) Door-Master Corp. v. Yorktowne, Inc., 256 F.3d 1308, 1313 (Fed. Cir. 2001) (“Two designs
are substantially the same if their resemblance is deceptive to the extent that it would
induce an ordinary observer, giving such attention as a purchaser usually gives, to purchase
an article having one design supposing it to be the other.”).

521) Unette Corp. v. Unit Pack Co., 785 F.2d 1026, 1029 (Fed. Cir. 1986) (“Likelihood of confusion
as to the source of the goods is not a necessary or appropriate factor for determining
infringement of a design patent.”).

522) Braun Inc. v. Dynamics Corp. of Am., 975 F.2d 815, 820 (Fed. Cir. 1992) (“Design patent
infringement does not concern itself with the broad issue of consumer behavior in the
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20089 CAFCY: Egyptian Goddess zﬂ‘ﬂzuxﬂ HAS F3) gl Hsf) Hetk A

A} 2SS B Hoke] ARTixiele] 24 Sake] YA} B2 STt
Ao sk TAIS BH9c} 529526 1 F 2000 SECIAFele] B ojrg rhgl

9 [nternational Seaway AN CAFCE Asit]zlelo|| 21438 BAFe] 2k} st
7)Z0) wEthar wAEkAT 527) tiAbEA-S ofejol| Al Al L)

marketplace.”); Sarah Burstein, supra note 31, at 177 (“[l]t is clear that Gorham's test is
one of visual similarity, not a test of actual deception or trademark-like likelihood of
confusion.”).

523) Apple Inc. v. Samsung Elecs. Co., 786 F.3d 983, 1000 (Fed. Cir. 2015) (“We conclude
instead that the jury instruction simply clarified that actual deception was not required,
which is an accurate reflection of the analysis in Gorham.”) (emphasis added).

524) Carl J. Hall, A Patently Offensive Test. Proposing Changes to the Test for Design Patent
Infringement, 53 Val. U. L. Rev. 297, 339 n.133 (2018) (“It is only required that the
factfinder determine that the ordinary observer is likely to be deceived because the product's
designs are substantially similar, and there is no requirement that there actually be shown
that anyone was deceived into buying the product thinking that it was the other product.”).

525) Egyptian Goddess, Inc. v. Swisa, Inc., 543 F.3d 665, 678 (Fed. Cir. 2008) (en banc); Marta
Kowalczyk, Design Patent Infringement. Post-Egyptian Goddess, 2010 U. lll. J.L. Tech. &
Pol'y 239, 239 (2010) (“The Federal Circuit in Egyptian Goddess instead only focused on
one test, the ordinary observer test, to determine design patent infringement.”).

526) AR CIXRI RAF HHY|IES SEsH Ui $93% HA0|22 S45t= MMHERE ORe £
ZOIM REMIS] A5 |2 BiCt

527) Sarah Burstein, supra note 503, at 613 (“Thus, a design patent is anticipated when an
ordinary observer, familiar with the prior art, would believe that the claimed design is the
same as the prior art design.”).
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Int'] Seaway Trading Corp. v. Walgreens Corp., 589 F.3d 1233 (Fed. Cir. 2009)
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o7} offekar Mgk, 528) 71 Afolol et AAekE SHES 14] WO R BT,

d

o

31, Clevenger TAH= AT TEte] RIS 9Is) YAOR s UL &
th=o)dol| thgh w27 (dissenting opinion)& AABHITE Clevenger ¥Ak= T
Soo] TriRIe] HAARI el FAlshes W7 A& 0 R AdgsiaAE A
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528) Int'l Seaway Trading Corp. v. Walgreens Corp., 589 F.3d 1233, 1242-41 (Fed. Cir. 2009).

529) Sarah Burstein, syora note 503, at 615 (‘In any case, long as the infringement-anticipation
symmetry is maintained and as long as courts (quite rightly) keep giving design patents a narrow
scope, it will be very difficult for the USPTO to deny any design patent claims as anticipated.”).

530) Christopher V. Carani, United States, in Desian Rigits — Funcrionaury anp Score oF Protecrion 14
(Christopher V. Carani ed., 2017).

531) 35 US.C. § 171 ("Whoever invents any new, original and ornamental design for an article of
manufacture may obtain a patent therefor, subject to the conditions and reguirements of this ftitle.”).

532) Perry J. Saidman, supra note 50, at 317-18 (“Functionality is the converse of the statutory
requirement that a claimed design must be ‘ornamental’ under 35 U.S.C. §171."); Jason
J. Du Mont & Mark D. Janis, supra note 50, at 264 (‘In most modern design patent
cases, courts invoke the ornamentality requirement but analyze the issue by referring to
non-functionality, treating it as the converse of ornamentality.”).
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Y 754 olEe] e wivleEd dEste] AE AR T2 75A
(primarily functional) T+ 75| QJ‘SH/\TE&’(solely dictated)o]gl= 7|50] 285
o] ARSEIL a1, s=4]of glo] 750 ol Aslixl(dictated by function)o]el= 715
T ARRE7| = i) 533) 18y 2|2 CAFC:= Ethicon Endo—Surgery BAA “711%
of oJaf) AafjA AL = HAH 4= 9l “dictated by function”olﬂ}% #ES AN
1] gARlo] “alld EE9] o] 8(use) WA] &= (purpose)oll B2l (essential)
A5 2 gARIE sid EF2 715l olsl gkl AfoliL, o] A Faw d
QATFAL THA]SEGIT, 534)535)

CIXI2le] Red EE Al 7IS5d Eal2| HE

a]=0] 79 TxR19) 715/l ot fad(validity) ol S TR s

Foh= AR =4 S (affirmative defense) 02 FAECH I Aot AR

’% 71673 axloz Qlste] tRpelde] FRR H= 9= A9 §lth536) CAFCT} 715

AL o2 YRS F a2 THASH AP oF 570 Bty tjaEA ] A2 A2
+ Best Lock Corp, 78S ofefjol|A] Am i} 537)

Best Lock Corp. v. Ilco Unican Corp., 94 F.3d 1563, 1565 (Fed. Cir. 1996)

[BEIUh8] ‘A4] Ylkey blade) S HAHREC R sh= T1iol
[SEriRIle] AES] B

533) Perry J. Saidman, 7he Demise of the Functionality Doctrine in Design Patent Law, 92
Notre Dame L. Rev. 1471, 1483 (2017).

534) Ethicon Endo-Surgery, Inc. v. Covidien, Inc., 796 F.3d 1312, 1328 (Fed. Cir. 2015) (“We
have found designs to be essential to the use of an article when the claimed design is
‘dictated by’ the use or purpose of the article.”).

53b) OIEHAR a0k TXRI ‘YRS HRATt 7SS HESk=0 S7tdst T4l 82 TRl |A
T SIRHOIA XEM[S] A7HSiCt

536) Christopher V. Carani, Design Patent Functionality A Sensible Solution, 7 Landslide 19, 21 (2014).

537) Mark P. McKenna & Christopher Jon Sprigman, Whats in, and Whats Out. How IPs
Boundary Rules Shape Innovation, 30 Harv. J.L. & Tech. 491, 520 (2017).
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Aoz FefE tAele] :r“éﬂ-i Z}zto| 7157 49 7127} HojA= ok Hh ¢
ApQlo] 2 715 ARIA] e T2 A A R/IA] o= HARIE T A=A TS 2
f-s17] dlizoll HRR1e] a4 ZH7to] 7= A8A3E 7154 EAloA EAIH

A oF=r} 7538) 0]Q} H]z=Bt FA|of|A 2016 Sport Dimension HAAE CAFC=

.
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el AR S AES] 71l s A A9 FAR BEH v ool 9w
o TYRLF0] 715H BAL 7T ek stefeb, 1 HAQIe R Heks
A gtk RS HHQl B3, BAROR, EH BAL /AT Gl AREES

238} SH= Zol7] wjEolt, et wAST TIARLE 7h e ase] Ao w

o]F o)zl Aol 11 Agto] Aol HA|H 2 AT overall effect)S H k= Zo|=
2 U] CAFC #HZES Folf Ssl HAAA 2o o3t 7|54 42 v HighA|gt
Zolar, 53] TRl FAF AR o] thd A9l AR AR Ftehe Aolehs

A7} gl 539

CIXI21 'Ysro| QAT 7ISE 2fsh=0] 27F2st S0l Z FAH BTk

Ak A TR QY] e A} Hﬂ xﬂﬁq 71427 7)o SfalA g e
A9 AL Tk A] 21 71l Ol AeE RS o g 3 ATt e A
Hom HzhEn & el AL F 9 -:%o\ 0] /)58 hmshy] 2rhas
Aoz QAT 49 1 HEo] Rele] A a4 ofd] AlEE R1A], ok
ehel s o FRwEsh WA Brheol %A} gheko] tiipo] wlis atolq Aejsct

L ou2 SAEEA olFolt) SHH, AW AT FRAAS BHSH: A} 55
Tiele] Welgls Beksls BAS TRekA) a 71549 ojnlg 5
o1k, 540 Olﬁh ckelle] A3 ojig Beiek CAFCE) ARl Al 7|43 7)ol 23
Ak S R oA HFHUEAS Abn i),

538) Ethicon Endo-Surgery, Inc. v. Covidien, Inc., 796 F.3d 1312, 1329 (Fed. Cir. 2015).

539) Christopher V. Carani, supra note 530, at 27.

540) Apple, Inc. v. Samsung Elecs. Co., 2011 WL 7036077, at *9 (N.D. Cal. 2011), affd in
part, vacated in part, remanded, 678 F.3d 1314 (Fed. Cir. 2012) (“Richardson instructs
the district court to identify the aspects of the design that are ‘dictated by’ function and
to consider only the remaining aspects of the design in the infringement and anticipation
analysis of the design patent.”).
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Sport Dimension, Inc. v. Coleman Co. 820 F.3d 1316 (Fed. Cir. 2016)

[Fele] B S tpEEe R sl U1
[SEciAela FshAEe) A= Fe)

S=Cixil
i Ei <
SR %
7 A
r & ]
( 3 -_ {7‘
_l :.ﬁ.’,{f? ’
| gl
[FAax]]

4, CAFCE 85219 tRRRl T84 7 FEsol tigt 7154 o5 ddst
Sk AL TAIRIe) s o R BRISHAA The TS ZEs vt i 5
2RI 08 7153 H A9 taRelo|al, SE2r}RIe] JJrT FHarmband) 2} 5
EHBoA] oF TuEo 2 7oz —r-c(side torso tapering)< s7ok= £35
(utility patent) & SR HF ML, ot HRRRIEAE sl 7] A8-d< gals)
SIrhz e Tefslo] TrEe) ol % H9eRT BE ejnie Rue s)ko] iy
R AgsiRial weksilnt, CAFCE vARRle] 7157g ek Al elilo] B 845 11
PIg S o gk, Uolrt 24 gkt B ee) o] 7ol thet
o) TekE ez Qs

N

Ul CAFCE tlaiR1o] #els] siet A 7ol Sfshalat sl 580) Hito] of
o eI YA ST B ol S sl Ssht ol ol w
T RES AR ol BAEel RRae BeelE Shgslr 1 A, dae
O TS ARSI GRS A0 R Mgk, A5 usHE WAtk CAFCE Al
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O] I aam ke Tlsol st 4 OHXJ U EAS AAT GAlY] Ha A
of| ofShtiar A[SHAA S| 7157/d A WS Q8SHA] ittt CAFCE "ti#t
ol Halg @AEo] Aslo] oz} 1:];(}0 o] A1 A2 (overall ornamentation)
= Hosks A"YS Aeshia] 4ol df B4 TS SRRk HEH
= 7 Tt B4l eHgeke oFE Wt Aoletar wAsIglct 1L Ay}, 2ke- ¢+
Z BEIL 5E HERe] Hio] HE 8529 7153 E&(functional purpose)
of osf EAfste]ehe s Fate2 AA| TiARRIe] 719 (contribution)stal QloH R
S FH B o] gl e Tt Al 1] S A AN FES Aelsto]
HeHAE s Yok, CAFCE 249 & B 55 Elu i 29lsto]
AR TS Bk, S TR AR 71Eell SfsiAlRt Al Fitol sfgehes AR

Wt Hjury)= 1 520 574 FEo] 58782 @A Hotof ghrfal wAfsIit), A,
CAFCE i ARRE] 7% S5HARIS] 84 F tp7t 715l 2JsiAut sl
FEo s R0 Sl Rh, AAAQl Bt Fagloln g SEHRIRIC] U=

s

=

2
N
ik

9 A HES YRR s T LR S40] 7ol siATt Fslxl - FAF
et /\] 1 715 A Bt viAIEA] kot 6‘—9—57]' S Aor FuHte dE B
5] gk ol 2Jo)7F Artar & 4= Qlrk.54D) FhH, A A 7sE diAl B4

A sh=A] et tlEo] @ sl tiAklo] 29| TARRIQIA] AR, @ sl TRkl 2
HE =9 Y8-o] E3(utility patent)7} EAIFH=A] o3&, 3 P E E3) s ]zl
7R Ao g FHE B QlEA] of e arefsto] HRRQl AR L 7S

o
=
AEAE Btk gol 54 olrt,

OII

541) Christopher V. Carani, supra note 530, at 35 (“While features that are dictated solely
by technical function will not be excluded, they may receive less visual attention.”).
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(U] ‘22 "G =719l o] UAL @4dom4 719] &xtol(trigger), FHO| =
glofl Fol $he == 28 (torque knob) 9 R /42 a7 |5 715 e
(activation button)®]] et TtjxIQIH

SR AV dAlEel AA122] FEl]

SECIXIRI ot xIZ

(28]

CAFCE= SEtixelo] 7142 71%50] ofs) Alefeloid] s Thetejofol sHAS
SstaA, AlelelA] TRkl AR 7)o ojsiAut AREIGREAIE Betsl] Siat 7]
9 BUHoR A vk om} Sl B 712 St 4= Gl Ale 7Hsa o
o] Afsl=A] iRE 4K o Tefsof shlal AL, Lokl CARC
o) ks r4x}oww &%Lﬂt 59w AR 7150l SETRjelate] Fe
U SR} 2 g 7191 SR TARI] AP AR g 7S wIE 4 9L
=2 8= -d—lﬂ-o]—‘— Holmg ijlo] QA o] 7Huo}ais &), 7hs HE, EF 2

o] 222 Ttk Aol 257} )

é

27} 7= 7

ﬂ\mu}

o

i)

o]} BlHo], CAFCL /B3 &4jo], 715 Mg, B2 285X)9} Beigt Sstlo] 5
Aol F5Elo] Qlrke ol9E BRCAIY RS QR el BaE clgsh
ik TiRIe] TR AL A Sttol, B2 AR 9 HE SR A0l o
1=
u

ARl ER T& ol dofof she Al Y2 dig e A % 1
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mlo

L A R B3t 22 YA SISOl T ol B 9
Tolek, ofe} ulZzat weellx, s Y45 Ag4e] BS S5 s

e AR CAR19] 7S QR B Rk RSt

ZAEHOE CAFCE tARIS] tidER? 22| HAlE 471910t 5Y = SR 7]
52 THT 5 e AE 7HsE iA| o] EAlchs A0l wheh SETIARIY] fad
& S, Yo7k, CAFC= 71kee], B2 284K YU 71 HlEo] 71sol o]
Aol Zlo g Hol L] A} Tt A] H%—.—l% ZRE HESlelA AlLARl A
o] ks viHEISIt, CAFCE TR F+d84xQ] 719RERIo), B2 =88] 9 7}
5 HE] 7%57do] iAiEle] Qlrks A2 ARt ey 719] 5ol FiRo] st
1@ (curved) TR, B3 2@A)0] Es] g AuRo] 4k Ul 71 HES)
5] 5 @0 tdEEel 22 AAg 71919 71sel 2 i(essentlal)olﬂh

2P} glom o] 5 0 7}7jo] AL Qs HETHAA TRl o] TARAS &
A Al S0k P TXIR1] METe] Hrfa B,

Tgl, CARC: 8l 2itto] Slolq 1] whawt Asis 2ol siaict, Tl 4t 2
The FARO] Tk oA TR19] Fo] ohfel AAEA BIslok Sk e
HAISHAE, CAFCY: SAR] PRabAmA] 4471710] A 2IQ] T ele] ot
A B 4717 R 2ok, Teje PSS 447170 et RS 2
T GlomE sk TS B 2R Mol wjotal Floleli i 21e] w7
ShE: Zolshm o TAele Ueks a1 B,

CAFCE= eile] B48 B2 &F tRQI guld](plainly) -ARBHA] Qi TAJsHS)
o}, SETIRRI 2hish 34 FefQl whd, sl dAlES 24 Feie 7 glo] A
iﬂ”ﬂ Gl Zfol7t lar, 1 xjojo] AlZFA o7 7 S T FRolal, Yozt
F TR Eo] B2 7hs viE B Eaxd AR 2jo]o] gl Bttt
AR, Ego7t FAleL o= ZF &, &5go] oF Weke] “UTA] A FA 5
oAl Zjo|7} QlaL, 7R BIE A SETRIRIC] - EFIES Fok= v, sl dA
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sk, clxjelzAfel Ui 9] ARIRAe] s Sa ololS Al
A7het we] e 9 ie] Wes 2k ol AmiEl Exo] gl *ﬂ*ﬂx 3
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chEmE A} T 4] *ﬂﬁmx}o e Pase uu wu} Yo, glite
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o] oigt £ 51X IS Bk o} B0 TAANCHE i ko] 2
o] T ke 7o) Moﬂxﬁ o qme 3ul5] Zjo]7} Lz EAre] Tje] 2ol
T Qo] Fge o

I
9] YRS UAQIe] T A4 F 11 AR O] AFL] 753 BRAEo] g7t sht

714 7)ol SlSARE BHAAL S 9 T FES AL B A AujEel B,
= 937} 9 4 ek & ARoleh 542 v SlAAL TXR) TA Ak B Ut SR
BE9 7158 SRk dlo] B/HAT G40 49 I FREE W PhEs gow

shAlE 4= glek. B3, B o BES] 715l oa) FahaiA of s Besi
71Z0R He 15 o] B 227} Rolu

olepzt ik, sHA Aol TRele] 1A ¥
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oflt
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542) Shana L. Olson, Competing Design Doctrines: A Comparative Review of Design Patent &
Trade Dress Functionality, 45 AIPLA Q.J. 555, 570 (2017) (“The current tests for
functionality for infringement and validity under Ethicon allow design patent protection to
strike a balance between denying protection to functional features, and acknowledging
that the designs protected by design patents may serve a function.”).
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o] R g ARy o SAEw s
e ol cAslo] S B A9k e £ Aoleks Aot ol o
ok, A 7154 WS ol g FAR BeEs A7t A9 ¢l Eelw, £
HoE UAQITL 7|5A a4et Jejd BAS BT 25T Gl AZBES GO
ahaL Qlehs HelMl 714 Wele) FeRe Fashs

AE2] 7350 <) el GAtoleku oju] HRTIAlol A EEBhE o] Lehd 7HsA
o] ot ARYTIelo A Tk uIzlE o]

7154 Hel7k ME 4 Qleka B Solk 540

.ﬁl
N,
(N
s
=)
i
LS
iy
rlo
N
E
_2
ol
2

e

1. bxiole] 71578 WI|E

vt R AR 715A] B S0 2 “dictated solely by”, “primarily functional”,
dictated by” & U-¢- ThRE FF O] ARGEIL §lof 1 omjo] &
Zhe F211 Qth= H]|o] @It 545) AA| &2 suke] AR A% “primarily functional”,
“dictated by gf= EFo] 3] A =0} AREE| L It 546) $1H, CAFC= Ethicon
Endo—Surgery BANA 71578 Tet7]=2] ofujof #sto] vjxielo] “siid 52| o]-&-
(use) WA 8- (purpose)oll H2{¢(essential) F4"L Ao HostF oz Tz}
18] 71574 ol&x} HHH n|=o] Hetr]ES S8 HARIETHA HRIR] 55 A
T2 AAELL Sl 71 T Pl "EEY 7ee SEskE ol E7HER FAdvte s

"«

“solely functional

543) Perry J. Saidman, supra note 533, at 1490 (“The doctrine of functionality has outlived its
usefulness. Initially, it was created by the case law to guard against using a design patent
to protect utilitarian features. When the courts realized that all product designs include
utilitarian features, they began to understand that they could not invalidate design patents
simply because the claimed design had one or more functions associated with it.”).

544) /d. (‘I the prior art products are replete with utilitarian features that of necessity are also
found in the claimed design and accused product, i.e., so-called industry standard
utilitarian features, then the infringement inquiry will focus on appearance features other
than those necessary utilitarian features.”).

545) Perry J. Saidman, supra note 50, at 314.

546) Ethicon Endo-Surgery, Inc. v. Covidien, Inc., 796 F.3d 1312 (Fed. Cir. 2015).
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N

ol SlahR Hai 29 fAF o wek A 1 71 e A o

158 A S, Lol <1491 0 b Al g1 s L
o) M| )52} Bslol ke sht 7163 7isol st Al ke %
e ALl 54, & 37k E 5 ok S BEe) 1T e ol 9

y-Kel
1o
=% 27
23 Gigo] ofd P R HFhe UL A1 FRAS 3
Ho
|
l:l

detel wieh 5

JE

lo

SEls] AISHS W o) S AU olof 28 A U7 S
750 BRIE Ho|X)ak 1S Shushe dlof B/hA% BAL okl 4% ERAAS

e mieh deelE e o S8 Abe] glo] 8571 E 4= Qlrkal B 2] A

3. gxjele] 7|'5/d it A| neik|= g40] e
CAFCYE Best Lock BZA0|A T)RI1Q] 7154 oeh A] 18L&l @42 A s Al&
9] 7|52 &R = Q= AE 7R giA] FAe] £A] o Huke aEE S TAEH

th 22RE 1do] Al & CAFC:= 7157 Heloll 2% "ARle] f-a/d(validity)

547) Richardson v. Stanley Works, Inc., 597 F.3d 1288, 1295 (Fed. Cir. 2010) (“The ordinary
observer test similarly applies in cases where the patented design incorporates numerous
functional elements.”); Amini Innovation Corp. v. Anthony California, Inc., 439 F.3d 1365,
1372 (Fed. Cir. 2006) (“The trial court is correct to factor out the functional aspects of
various design elements, but that discounting of functional elements must not convert
the overall infringement test to an element-by-element comparison.”).

548) Apple, Inc. v. Samsung Elecs. Co., 2011 WL 7036077, at *9 (N.D. Cal. 2011), affd in
part, vacated in part, remanded, 678 F.3d 1314 (Fed. Cir. 2012) (“Richardson instructs
the district court to identify the aspects of the design that are ‘dictated by’ function and
to consider only the remaining aspects of the design in the infringement and anticipation
analysis of the design patent.”).
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Berry Sterling Corp. v. Pescor Plastics, Inc., 122 F.3d 1452 (Fed. Cir. 1997)

[FU8] 2] A Edol 22 == Sle ' 871'E ddese= o vxild

[SETiRI1e] AR e

SECOXR

[FEaA]

CAFC aiF =5 A 262 FHl7t 71soll 2sh AshieA] o5& ol 3o
A A8 ZhseE JiA tARle] EAdel= Sl 1 oA tiAjke: S8skA st
A ok LS BlashaA, Add 7hsst tiA] Rile] EAke g F4el 71sel ¢

3l Aol Qlolehe g ek 2747} 4 ek BAlstct

SHE, CAFCY: 418 7Rst o) Tixjele] 247} Txelo] 714S setshe 983t

Seto]7 i st kAl 2e ohekal BAIsIRA Z7bAel A AR 1 2

71 ofelet ek, “@ el Tixielo] 241 HAIRIeI of, @ thAITiAlo] A

R G MAA] o, @ FYU W8] Sal(utility patent) 7+ 7]

SHeA of, @ arolA] i lelo] SR AGAL 71 SO T v gl
].

A o5, @ ZAA el HHs] 71wl st AsiAIA] 982 Fi(element) o] &

549) Berry Sterling Corp. v. Pescor Plastics, Inc., 122 F.3d 1452, 1456 (Fed. Cir. 1997).
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U2 59 18 AES AFsh M2 CAFC wEolgt= Mol 2joj7} gy, 17|
CARR19) 758 ddtehe 802 B 4o] Hwe BTk o) g2l tisy
Al vlgko] it} 11 Hjwe] 82|= va3t At © Berry Sterling W20 AlAE

52 WE(dicta)oll 23t Zolt}, @ AE Edlol= B2 7|54de Tt
=]

QA5 2GS A OB A550) A AR HHA )] weElE 7HE S ol HEl v
T A AR Fgt AR UAIE Qe 715439 delrt dAsHA 2-8d et
O} HRRRIHES Aol vl H 57|kl AR ot AR A-S FsiA Algke 919
o] 18] 3A] gk, ® YARIE AL 2A BHA 0 R V)5S 7H] ARIAIE
o] o3k} ErlEA o7 AAY fute] glong Az 7154 Yl A eske AL E
FoHA] ofth= vlTo] Qltt, 551) o]e} vl uigtolx] o5 TRRIS] HAH A
75T A0 E7REA Ao vehdths oA HAReIe] ARk Al 844
FRE AUAE n)d 7HA]E RHdths Agolug tRRIe 7154 delof A8
she] Al aag Ish= A8 FAESIt= A7t Sl E3] AR or Aazo]
A 7154 EAE Al 7L Sl AlEoll tisl HRReIHT} 558 S5k Ao|
dutdolah= oAk Y W82l 5518 EA4E olf& tARIde] Fag wad
4= Stk = A=t FEshs o= Riglrl= vlo] gt 552)

A o5 ool Ak B Ethicon Endo—Surgery WA0NA CAFCE E4=94 7
TS 8] FsHAl = rgkout AE Zhast A TjRRIe] 77T e tiRkle] 7|
Soll sl BaliFl=AE Tdsls 7P F835 947 F 4= Qlrkal BAISHGIT5539) B4

550) Christopher V. Carani, supra note 530, at 18.

551) Perry J. Saidman, supra note 50, at 325.; QFAR, “CIXIOIH| HSQA(MEQ) I 3= J|s
o e - 020N =2 SAC2-", =Bt M193 M3E, 2018, 400H.

552) Perry J. Saidman, supra note 50, at 324; QtH2, {9 ==(F 551), 398-99H.

553) O|3=, “Q=7|7| ARl At Soff & 0= CIXQl Sofdidl 71sd Jel, AR Hbbs, SHX|
AlRiiets] 2018, 214H(“[Ethicon] HZ2 0= B3H0| CIXIRI E5{0IM 2+15l= 71589l HHEM &
Ut 7IsS ol Tl 7tsst CIRRIQl 2871 2ot RMAIRS Solst oA 2ot UCt); ot
22, ORIRIQ| 7|5 MHRIZZA] CHHCIXIR! EIAEN 6t ZE”, H|WAI 267 MB5s, S=AHH
515, 2019, 493H(*?| 20154 Ethicon v. Covidien TZO| HIFENH & O, SAHR0| CIXRIESIQ| 7|
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Curver Luxembourg, SARL v. Home Expressions Inc., 938 F.3d 1334 (Fed, Cir, 2019)
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554) Sarah Burstein, supra note 503, at 622 (“[I]f there are alternatives, the Federal Circuit will
not deem the design to be unpatentable (or invalid) as functional.”).

555) USPTO, MPEP § 1504.02 (9th ed. 2020) (“Anticipation does not require that the claimed
design and the prior art be from analogous arts.”) (quoting /n re Glavas, 230 F.2d 447,
450 (C.C.P.A. 1956)).
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556) Casey Houlton, A Welcome Limit on Design Patent Protection. Curver Luxembourg, Sarl
v. Home Expressions, 2020 B.C. Intell. Prop. & Tech. F. 1, 14 (2020) (“Even though Curver
defines design as applied to an article of manufacture, the relevant case law has not set
forth a clear test to determine what qualifies as an article of manufacture.”).
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Curver Luxembourg, SARL 2 o|% tjxRRle] AlfAdS st n re SwrgiSil,

e
1L P, 9|51 B8] S A} of 27} o] sigiet, ofst, s Mtk

In re SurgiSil, L.L.P., 14 F.4th 1380 (Fed. Cir, 2021)
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CAFCE TiAjQle: 223} Bejdo] Exaon ZAe 4 gl BEale] 27184
ZIA3L Qlekar AATEhEA, EArile] WeHels 24 A A& mo] Z]AEo]
QM= Aol BRlEls AlzEEow gk BB CAFCE ATl
£ 2rARle] Pele}h B L REES vl s BT (too) 2A] 87} T
Apo] glo] AT SUTIAIRLE ARTIARIo] ofsl Altao] 3 oRrt

rir
filjo
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557) /n re SurgiSil, L.L.P., 14 F.4th 1380 (Fed. Cir. 2021).

558) Zachary Shufro, Whats in A Name? Curver Luxembourg and Its Implications for Design
Patents, 20 UIC Rev. Intell. Prop. L. 54, 85 (2020) (‘[NJow it appears that . . .
anticipation test are . . . limited solely to prior art for the same type of article of
manufacture . . . .").
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Al sl Abdol thet AYge|A a0l Egyptian Goddess W4 Z7FA] 1
= A A= BARO] T} ordinary observer) B &R} BlE0] TR 24 HA|0]
202 FME 4= 9= AlFARK point of novelty) HE7|5S ®aYste] 2-8-3lct 559)
7|0l A AlgtARG Tt7]Eold A TARIoNA SAEA] 2 SFHARITE AlafAF
o 223 & T AFAER] AStiaAlZe]| EaE] o] Q=A]= Fetslo] oF t]x}el o]
A} 022 Frislis HhHo ) 2 APAR) TSR] ufay I SAAS S22}
01-S AT R} LEISS1A| Sl Alfsh ‘HE o f HE] B]Z2E|= Ao|ojof sfHE
ARAAF @ HaRES. 912 0 2 Fl= AT} th = A] ki) 560)

et A3 Ak ARAF TRR] SAF B Hels Feyptian Goddess HAQ%HO)A|
Ao whet HAlEe] dAle dlgsial Qlv) i E A CAFCE AlafARE dH7|E
= "71staL 3e] At ot wtr]Ento] f-dskar AEet fAF HHT|Eo e
e AHSIRAT 561 of7]of|A] Fe] ¥EAt weky|Eolgh AditiRilof Zlsgt Ayt
ARl FoE 2= WA vl = F yARIE A=A BEskaL, ol of tAele
S5 7hed0] AEAE Tk ot 562) =, Bt WA IS Al

559) Contessa Food Prod., Inc. v. Conagra, Inc., 282 F.3d 1370, 1377 (Fed. Cir. 2002),
abrogated by Egyptian Goddess, Inc. v. Swisa, Inc., 543 F.3d 665 (Fed. Cir. 2008)
(“Comparison to the accused product includes two distinct tests, both of which must be
satisfied in order to find infringement: (a) the ‘ordinary observer’ test, and (b) the ‘point
of novelty’ test.”).

560) Jason John Du Mont & Mark Janis, supra note 25, at 875-76 (“Over a period of decades,
courts, including the Federal Circuit, added a separate inquiry to the Gorham analysis,
requiring a showing that the accused design appropriated the points of novelty’ of the
claimed design - arguably bringing the design patent infringement analysis closer to the
strict element-by-element analysis associated with literal infringement in peripheral
claiming systems.”) (emphasis added).

561) Egyptian Goddess, Inc. v. Swisa, Inc., 543 F.3d 665, 678 (Fed. Cir. 2008) (en banc);
Marta Kowalczyk, supra note 525, at 239 (“The Federal Circuit in Egyptian Goddess
instead only focused on one test, the ordinary observer test, to determine design patent
infringement.”).

562) Ryan Bowen, Much Ado About Nail Buffers: A Critical Analysis of the Federal Circuits
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o] U} AP FAG O ojsjEh. B, AATE Aol 2rjehE FA5
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sha BARY] WA WEY|SS fAT WHOR A ol 52 ANSIE skt 1

ol f= ofelet e,

ﬂJ

@ 73] WAL W7 |2 vARIE ol oS tiEIE 1871 wls AT 19
Gorham #H2o]| 1 719¥4& Fi1 9= 549 W& ordinary observer)” 7501
Halshy =gj& o= elgsitt =, AlFARHPoint of Novelty) 7 |52] &9 o]
7 F AREARIT s TRRIC R HolA| sk S AEshk= Aol e
tll, 2L AlPARY 7R ofF1s] BAde] wER) el Sto] aeEct, o
hA] BA] IR = AT Rjele 22712 (frame of reference) O & 1131 w2t
oA & tAIRIS Blugil, vl ARuRRlE Tl 283t fA =
& HRIRIO] vl Hol qlo] AL HEto] Wi offe- 73 53] Ak 4= Qi

@ TAIele] AT theo] AlpARIo] L AR, 51 ofelet 29 SETiA
Q1] AFARRS: TR BN, BHCAI ARAOR SARE ke 7]
= HAISE0] A ATAUE BT ok g G B A2 40
% glo] tAR1e] WalekE e 4= Qe o A A
A eI AR 5l 2 ] 4 1S ok o] eI
o] Bjo] ggsick

® AlARgoleks o] FRsk gk Aolol ThEgt ofn
t}

mlm
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g‘L
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>
%0,
rir
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gt

En Banc Decision in Egyptian Goddess, Inc. v. Swisa, Inc., 19 Fed. Circuit B.J. 141, 155
(2009) (“The ordinary observer test has always related to the design as a whole. To
apply the ordinary observer test to only the points of novelty is legal error.”).
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Egyptian Goddess, Inc. v. Swisa, Inc., 543 F.3d 665 (Fed. Cir. 2008) (en banc)
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563) Perry J. Saidman, supra note 516, at 873.
564) A, Aol =2(F 457), 226%.
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Victor Stanley, Inc, v, Creative Pipe, Inc., 2011 WL 4596043 (D. Md, 2011)
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565) Marta Kowalczyk, supra note 525, at 249.

188



Intellectual Property High Court of Korea
International IP Law Research Center

Qlat £oJ5] TAECk WS, ol Hisl, SHTUAAUAL e Mol gL

AR Zlel) b srom) Al ARES] A Stto] SETAeln oS &

Aoz HEE fAslh FFEOL APAPHUL WAl FabAR) ozl
_]

Al FoE 7o) Al HalddAlES S5HARIY 2 Ao Httt

AL FatTiAislo] SROARIS T4 ks Lol TS wuls)
S851aL o7l sk, oAl QIFe Alolde Eake WeldAlEe] AAAel A2k
ke The S ofhg Kol o] <8 B4 BEATL B oA 9
AoletiL AxTsck

o
VoL, tele] A 242k A0 R B A9
S GLoLt HAA O TS Sz 49 ThE n)E] QS Aobuick

1o
off
ne
Ql'.
X
e
1l (o]

=
r <l
>
QL
2
o
TR
¥
2
(o]
g
O
N
OII
3
(e
flo
O
K
1
rid
e
B
ro
Z
Z
lo
-
=2
X
N
il
:?_E
n)

HAES SHEARI0] A8 AFOR esfsio] Fols] ek AOR Mot SHria
o] chet s AES] AshE Qs gl

Victor Stanley, Inc, v, Creative Pipe, Inc., 2011 WL 4596043 (D, Md. 2011)
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Wing Shing Prod. (BVI) Co, v. Sunbeam Prod., Inc., 665 F. Supp. 2d 357 (S.D.N.Y. 2009)
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Crocs, Inc, v, Int'l Trade Comm'n, 598 F.3d 1294 (Fed, Cir, 2010)

[HUE] A (footwear)S IEZC 2 5= t]x|Q]
[ES0ARI JdE=e] FAIZQ0 FH]

SECIRRR! elichet==
o - ST - s -
= o
= R .
" — >
e e

[ 8A]]
CAFCE= A+H9] dfjale] dgto & SErRRIe] T o2 F3e & 1 oy
F3L2(verbal description) 7]&2o =& H|Z

ge w7k, HRRle A=A e 7

o
jail
i)
N
N
ro,
ol
T
=
r <l
>,
ol
8
0

ITCE TEUARES AARA ket S 1 bARI) AIZF VS thaat ol &3
alolct, “SEUARIE 2B BlEY] S 7 AMREA O 1 AEH
T 7He] A QAR ol mAlel FalElo] Qlat, Fo] YAsi, FAeke] FakK
of| A} JA] We](wrench—headed) B/ 7HAaL qlom HFEA7ER] A= 9l
ot @ A §l FRojli= Ft o] Slt] AAIF o= vix|Eo] g1, RHES
Frolo] S FRloR Alrke|E moke] Arrgo] wFYgh 7HAE Fal wlix|Ele] Qirt, @
&S Rl R YRS AL Qs W7k W SRR RS Alelsial vl
FEgh S 7RI QAL B AU ZPASHA] ghom] MRE el YEoR i

27l St FtE oM 5or s 2l BOFe] 23 w9l EfES VKAl

193

18 eisixla =< ERT



= \ H2E ol=e| Hal
F2I0M ClxiRle] 854 I AL BTtlHol 2ot b o
Comparative Research on the Article and Similarity Test of Design

QIck” o]0k e Qloja] EAL 710w ITCE WhAIEL: ~egie] Fr7t o
A5HA Sk, 1 25| FHEA FOo2 ShgEo] 9N S 7, A 91 o]
o] 55 et oljes 3 So] Ak Ei QlRo] SRt olgR SRrRl
SARA) elckan Tesidc,

k)

CAFC= YA fAF 2t A] T o] ARt o] sdof] M=o oEske A7
AlEsPA Z1efet Ais HRRRIS] AR S0l AR FAE = WAl HARIE A
A 2A TABIA] Fol= 0= Wl 7o) rhal AAIBIEL) Yo}, Aoz o
ApR1e] ZgAIRE 1014 sEEol l S0l AR 32 11 ¥ oin] Ysf| o] o)
7] gkom Q3|8 A Q= Avle] mEarE "oz okl AAJsk)
CAFC= ITCE] H]3Js] E-Xéol TAIRE AolA] o 2Eske 90l S B
TRl AABHEA, BRIl AR T A] AAIRE Aoj4] 3ol FshA ofEet ITCE| +
A2 Bgyptian Goddess 213 2lA| ol AARE 58] AL Aol
A TARIE AR BEBHA] 92 2577t ATl TAJSII.

CAFCE ¢2A oz o] 2]110] drgoeh= & ZzshA AsiiaRlol Hsgt o
HEEApe] wollA o TARES Uets] gl vlweh At s driRiclo] S-SRl
T} ZES- ZabAi Q] ZRAIA gulE zjohdrial Bt CAFCE= S-S RRlo] X}OHH% %
HEAQl &t 5 SR AES 2 A|(strap assembly) -t 2~E57H0] 73"‘@01
APre] mier LR Alojof k1] AFEARE-S AFsEA s el th2] A(line) %

Alcurves)o] o p-2iA] F/e] el =015 Frjar At 71 2y, & 1:];(}0

2 e dARES SETIARIT Ut 208 We w2 vl fARsHA Holar, i
el dAREe] iRl SEriAilo] w2 4o QISke: - B/ WAt

=
ol

¢

H FlF

AJSSE FOlE 7120]A] ¢Fa1 oF TR|01S (1S 4= ¢S Ao|gtal TAISHITH
o) WAYTA-L- Hgyptian Goddess LT IR THA Q] #%|of| k3o EA}o] Iz} Tt

718 8T B Al B T 569567) chalEel A CARCEE TjAkle] Qo 1At

194



Intellectual Property High Court of Korea
International IP Law Research Center

o ofaf] YRR AXR s Tl S5 Wt 4
Goddess LA #HA 2] FHAIE HAIsHAA TR EIZEl,
Ao HE o2 F tARIO] fAFSHA] Ghrtar whesh nl= FAQIH|(ITC) 2] 24 w7
Sl AJZFA 08 Hol= ZA|1A VS 7o R HrRIE allE skt

19
s

G
Y

'~
i
oft
%

1y

T
.

Ol
)
flo

o
i

Lanard Toys Ltd. v. Dolgencorp LLC, 958 F.3d 1337 (Fed. Cir. 2020)
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566) Crocs, Inc. v. Intl Trade Comm'n, 598 F.3d 1294, 1302 (Fed. Cir. 2010).

567) Richardson v. Stanley Works, Inc., 597 F.3d 1288, 1295 (Fed. Cir. 2010) (“In our
recent Crocs decision, we set out in detail how an ordinary observer analysis could be
conducted to determine infringement.”).
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Uil o] Alatd Ao} 75 (functionality)& o2 HARIY] 484
= AR e e R AO] At sl @ STl sk A A
S 9l SETRRIS] HARES @ 9539 A 7HeolRl= F(conical
tapered piece, °Jo} ‘M), @ 6299 11 54|, ® 1 A}t X eIHE Aeh=
HE HH(ferrule, oJst “UEgd A2F) H @ 71 FY A= UeSieh
] Ak, 71 54, H5d A28 9 A9 SEARIY] 2541 EhZo|(o]st
HdEE) el 715 WE FAdo] ofeks il FHo] figlaL, voprt e
tjRpRlo] 284 wjAlFe] o] 7 F/dFEe] 71s Farskal ISk
2} F AR SECARIT FARE IR AE 7HKAL Yl B71RS T
ARR1E AlEthal, I AFARlE B di o 5

ol vlFo] & uf FETARIL] YREES] FA 7154 FAof ofsiAlvt sl
Aoz websiglct, ThH, AAe =) TRisto] gl 73t tRiele] Aol
EARITR= o2 SETARIE AAA o8 A Holeh= ¢are] o] dis) ‘Yt
o] o] 2bds] 9l A ofurt, 1y HRikle]

SrzRle] AR EX|= gkovt, deHel= ARk
< viAselct, ey A SEUARIY] a4t 7t BRlE o] Q7= Syt

D 29700 715 B4, @ Ao slolal Fo wok, @ Algke] HRa AAA)
7127] 9 @ 2 THRAS 710) MRS GRHEEY o]go] BiAoleks 247} ¢
TR Aol Blo] P4 84T TSI, CAFCY: Hgyptian Goddess T2
QLgahEA] TlApole] Telsl wriol aA el Aol SEixelelA 3
Q) B 243 75 Q) BRSS TS A A Wde] =go] F 4
Qlrhi AAlsheA] 4o F7ak s @ el e 4ds) dem gk 3
Hahck

7 A1) 0 ofRie} o] Uit sl ek Slof glolq o] 2714 o
£ siglcki Fslgien shks Arko] o A 5 BEe B o R

o
AN AV S o] BIRJSHE Btk ZlolaL, UE she Egyptian Goddess

196



Intellectual Property High Court of Korea
International IP Law Research Center

AR o] wheh AE ATARE RIS GAL B A] g3k 2019
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Kt 5102 Holof gtk Uie] 742 Wels] TeshEAE “11 Zole] vl
L g U] 2 I3 Fol o TIXIRLE GARIA] RS A0 WEIslgich 3 T
it ARAOZ CAFCE B4 T TolA] Al HAPE of A Kol
o B FUAE TXQl] P4 SuS Teig Y AL BEkS HET FFS
o

nREto R CAFCE H4lol Keyptian Goddess ZAEIA| st-dol| what #H|x|= Al
TARE 7SS A T Al A8Ricks falY] = ufHsislct. CAFCE
FEgyptian Goddess W0l W /32| 3R] ol ARtz steiete 55

tRRRIoA el AltARR} aledi= ARl Z9tE|o] s El= AS HEs] 513 EP

N\
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Yo/}, CAFCE 94lo] ARrjxjolat S2eA91S dulsie] SE2rixelolse] Al
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31 9 lAilo] A elrkal TS 21410] A Tehgue Lyt e, o
A AL FETARIE dlojd] RS Bal) AIS] BAHA ok muio] ofs)
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3. %84
7t 294 ) T fA B
CAFCQ] AYgtolA A9l Egyptian Goddess TAO|A AZYTiApQle| X438k BAF
O] AL ol ofgh AAR AAE et o] 11 AR ¢ o9 A B
WA oA A EggTt A ARd APTiAlE 2bsto] fAF IeE g AR7F
7% har, oF TiRRlo] ©gels] fAlehA] ghth= o= AT A1) are §lo] A
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568) Ethicon Endo-Surgery, Inc. v. Covidien, Inc., 796 F.3d 1312 (Fed. Cir. 2015).
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TjAhelo] uls] SARIA ek A191A] Tk F, OF TiXRlo] SARH Holk 79
of

ok ATIALS Htsle] A} oS ks Ao] Ajg Aol Ao woltk 569)

L FAER] fAF TlE
CAFCE "89] WAL H|2E= A YARRI] FrAMS vlalsh= Zlo]A] 22414
Ak EEste] AV S BHshe 2 obunh. "ehal =gt vl QleH e Ate] wE
AL W7 S AR ] A2 AR YR Ao R & 4=l 19]al 20099 5
2rjzielo] g oRE cthEAY International Seaway HAA CAFCE AdgTiz}
Qlof| It FA4Fe] ¥EAL w7 |Eof| watkal HAste] delelE HHe o 55
a5 At & o FAE FAF g o] A8 EA FHdok

U

o)

SHH, FAL T Al AT Rl o] 2R WSt AZbo| M= Fgyptian Goddess

2 o] 58] At A= HARD FAE T Al ASPARES ©f o) giklskar BAR Fa vt
ikl B Asfi7h QIeh, 570 Egyptian Goddess HAA S 42 WA= A
FriApelol Flegt A= g e o] gleu® oju] 2419 fﬂ%ﬁwﬂ = ARl of

_4

Hl3to] oF tixele) Xjo| Hol FBaHA AH A O TASt0] tIA10] G} ol S T

e Flo® A7) uhzeleka Gk 57D Wi, BAR] AR Y] ek Al
e REE T PAR)0) 2015 s T Rl A0R WAL el fAh T

569) Keurig, Inc. v. JBR, Inc., 2013 WL 2304171, at *5 (D. Mass. 2013), affd. 558 F. App'x
1009 (Fed. Cir. 2014) (“Courts have interpreted this language as establishing ‘two levels to
the infringement analysis: a level-one or ‘threshold” analysis to determine if comparison
to the prior art is even necessary, and a second level analysis that accounts for prior art
in less obvious cases.”) (citing Wing Shing Prods. (BVI) Co. v. Sunbeam Prods., 665
F.Supp.2d 357, 362 (S.D.N.Y.2009)).

570) Mark P. McKenna, Remarks on the Problem of Scope in /P, 14 Wash. J.L. Tech. & Arts
1, 11 (2018) (“While the infringement comparison is still supposed to be made in light of
the prior art, post-£gyptian Goadess, courts are no longer to identify and describe the
point of novelty.”) (citing Egyptian Goddess v. Swisa, Inc., 543 F.3d 665, 678 (Fed. Cir.
2008)).

571) /d at 11-12 (“They are instead just supposed to assume that the decision maker will
notice differences between the claimed design and the prior art and take them into
account.”).
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A A A B0z HaE]a1s] 3 ofo] £59) 4 S wefslolo
She AO= WAROE ANE vl gLoLk S BAGIA AlZEOR 7b e
SR Aujd BoE B ARlZL Urks HolA S ABS] 4, B, Abg AHg
g meishs 08 ofsigitt,

o} 34 AlZA v ol mhE FAF B

32+ AlZHA Bl Egyptian Goddess QA A Q] FAE FAIEeE Ao
=2, Agoarele 2 ‘ﬂEWE Aol o] Hlawd Sk wholah= B 9
o}, 574) QrojlA] A & AWAGHAY Victor Stanley, Inc, TA0] 123t ol& & W
ofFth YA Y AYAR], SEHAR, 2l MsithdAlES Yets] il
A, SETARIT el dAlEol et AR Aold HAF glo] S5 ARIt
AP ARI Ato] o] Zpol Rt mhotgl F oF tiARR1S] AR Q] 144t 1 gyt th=ch
I gskginh, doprt, AsgriRclel zlset 4] IER; ol A S-SRI 3
ST AT ARR1S HlEhE: wf oF TxF1 Afolof] wju]gt Zfo] 2 Qo) et Ao &
W3} 20|12 7] &ojof B 2 9l Aolx, AA Moz oF trfele ujj$ gof Qlrky 7
AlsERie, &, 32k ‘A W] A sl d=E tARRle] Ay aike S5
ApRlo| B 717k9] & tARRIo] ARkt aL gt Zlofot 575) 3¢ AlZFA Blal EATHRY

572) Leonard Raykinsteen, Overview of Design Patent Protection in the United States, 102 J.
Pat. & Trademark Off. Soc'y 636, 644 (2022) (“[Tlhe prior art consideration has remained
even in the modified test, which purportedly sought to make the modified test to be
more consistent with the Supreme Court's holding in Gorham Co. v. White.”).

573) Wing Shing Prod. (BVI) Co. v. Sunbeam Prod., Inc., 665 F. Supp. 2d 357, 361 (S.D.N.Y.
2009) (“Differences between the claimed design and the prior art clearly remain central to
this analysis; however, unlike in the old approach, those differences are not examined in
isolation for their ‘novelty.””).

574) Perry J. Saidman, supra note 516, at 861.
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A AT GAL T A BRI A1) BT} ol HEIAE Bt ER 3
AC|RRI} BE IR Afo]e] AeE Selste] FRIAIS] HeHglo] HAHOR o
a2 HIX e AOR Hek 2 AaATAle] dejo] 2uakcrowded) %9 FETIAI
el FA e A0 B, o/t BRrixelo] ARt} 24 9)
chel HsieAfelat SETiRel Aole] nlAje Aol HEE FAare] A} el B F0
37 7h5gct,

575) Mark P. McKenna, supra note 570, at 10 (“Sometimes that three-way comparison served
to highlight particular similarities, as in the bench example.”).

576) AR, 49| =2R(F 451), 229H.

577) Mark P. McKenna, supra note 570, at 12.

578) /d. (“But the claiming is in the form of images. Images in general-—and even more these
kinds of images in particular-—beg courts for description in order to do comparison. When
courts have to make comparisons for validity or infringement purposes, it turns out that
verbal description is inevitable.”) (emphasis added).
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11|1"" EUTFEY SEM(RAKY)2] 2o
A EiEhof| 77k =54 2
EUTFY A4z Al(1)3kRe tjrRele] B3 QA0 24 Al (novelty) 2 EEAl(individual
character)& 873t} A, A4 8742 EUHY Al5RoA 554 842 Al6x0

A AER sk Qitk, EURPY AlsxolA] A5tA axdol sl ofefiet gol 48k
At 579)

1 SRS BEE TR TRkl S99 A SUT ARI0] BFNA 018 RS
2. AR 1 B Fo] 27 F8t gk ARAITEOIA thE 9ol BUT A

ah, BUTH Al6zol A S-S540 ts) ofefel 2ol T5}aL gic. 580

579) EU Regulation Art. 5 (novelty)
1. A design shall be considered to be new if no identical design has been made available
to the public, before the date of filing of the application for registration of the design
for which protection is claimed.

2. Designs shall be deemed to be identical if their features differ only in immaterial details.
580) EU Regulation Art. 6 (Individual character)
1. A design shall be considered to have individual character if the overall impression it
produces on the informed user differs from the overall impression produced on such a
user by any design which has been made available to the public:
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3 80 o] AYPTARIEe] Aol ofsl] whatE= 8ol et g Zhzt
o Aair)aielate] vlE Fa Hlm == F tRRIe] A& Ado|gh HA ] QS 27
o= Feberh= HollA vk Al da Al iR == AR Alidel 77k A
O 2 ofgfEr}. 582 i) s M= FEY 832 A 1‘4%}0 o oA RS e
Sk A RS TEsks Aol HAle] Ao A= FAIZE HA] =tk §
i 820& A gl d k= Alatd 8ol 771 E L= ofsfsial Sl=
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(@) in the case of an unregistered Community design, before the date on which the design
for which protection is claimed has first been made available to the public;

(b) in the case of a registered Community design, before the date of filing the application
for registration or, if a priority is claimed, the date of priority

581) QHEE, “RY SEISHCIAR! MZ0AMQ R 7|EN 22| A0 F= AT, MAXHHE X
5335, ._EXI&!XH._%@I, 2017, 329M.

582) Jonathan Dobinson, ARethinking the Functionality Exclusion in EU community design law,
E.I.LP.R. (2019), at 649 (“In the context of assessing individual character, the CJEU has
stated that the overall impression that a design produces on the informed user must be
different from that produced on such a user, not by a combination of features taken in
isolation, but by one or more earlier designs taken as a whole.”) (citing C-345/13 Karen
Millen Fashions Ltd v Dunnes Stores and Dunnes Stores (Limerick) (Court of Justice, 2014)).

583) S, Y2 HM(F 44), 79T OH, “CIXIRIQ] At HWIiet HEE 2FQ| ", HlwArY Xi29
H 45, SIFAIEEE], 2022, 346T("R2|L), Y=, D=9 FRHIE0lY E= HIAEY QU2 =2
SRACIRIRIO Zefo| E0lde MU= QM| HIGIH, RE Med E49 272 (LE LIZE0M9)
AT HHOIAS] RARY HHO| JHACE); XHYS, “RECE CIXRIHNIML OISESSACIARIL
27, MRSt Mibd Mg, SEEXE™SSE| 2011, 24H("SEHQ70AE CIXIRI0] 4% HE
E 71 AERIS BEOIM ST AHE o~ Q=X & AI™OIAML] 229 ZHOIM ZXCIXR
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AlAdn} EEMO| 2|

—I1TOo

2006 EUGEHARIS] Fa oS t-FH underwater motive device AHO]
Al EUIPO Al (Board)-2 |22 A4t 873 554 8702 A= == 7igo]
= AL H2s] 51GlTt 584)585) o]a}, A AS AT

T

R 196/2006—3 Daka Research Inc. v. Ampel 24 Vertriebs—GmbH & Co, KG, EUIFO, [2006]

[FEWg] 55214 (underwater motive device)E IEECRE 1= EU &
SRRl
[EU SETIARI} A3Prizpe1e] #4211 Fef]

EU SECIXIR!

(42 2A]
U %*6‘1%* AR SRR AR ]t 5 of TRl 0] (handle)
RHOARE Aoldo] 9 W FUSITHL Moka, 11 o] RS AR AARY

(immaterial details)®l] sfgslA] kov g EUFA ABZR A|(2)3ke] 743k Q= A

I CHEX] 0= (different of not different)E HHSH= AHY ORE 2= 0Tt M2hA, CIXIRIQ)
x| He= ZHZE =HA| d=Ct)).
584) Case R 196/2006-3 Daka Research Inc. v. Ampel 24 Vertriebs—-GmbH & Co. KG. (EUIPO, 2006).
585) Jose J. lzquierdo Peris, OHIM Practice in the Field of Invalidity of Registered Community
Designs, E.I.P.R. (2008), at 56-65, 60 (“On November 28, 2006, in Case 196/2006-3
(Underwater motive device), the Board gave its first ruling on [indivudual character],
confirming the Invalidity Division's declaration of invalidity of the RCD.”).
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gaziozAe] A novelty) S QPgEis Aoz wolt), Telt AAke: BUTHY
Aol Tlo] gl S54 B DA S egkovt sl o hale] 5
e AAkE 7R ARALAl TR A VS AlohER H554d(individual
character)o] githal Hol tiit S20)xj01e Ha & wusigrt o] Ak S22a 4%
of BB Tl SopTIRlo] SEREAAS] 242 T3t ARIOITE

EUIPO AR Sa|aagols] o Gabt B Albaat SE 4ol it Aol 7
3 glo] FETIAR10] it o} RS hRgirhs A AR Al AT EEY o
© BUTFA AUzoh A6z 2ol Wwe gelo] glovt 7HE‘X49E of = FE
o] QUPEICkIL MBIALE % 87 Aolofi= £rgh Xjolao] Glon PHE- A
o mgih ole} peislel, AlRHIS Al Teto] irlE of tlxile] HUTK
oSS Tjelohs AT AZS 7HAT G v, SEA TR AR o® & o

S5t 3 o T A4S AU g A0E Mgsioick

AEAL F TS WS TS ALfShaL FUsI:, 1 Alole: HRiRlofAf Q] ARk
Sk Zfolo] sfgsA] Y=l Hop AliHde QIgsiglout, EEA 9718 AR o
B & AR AAl=(as a whole) B o F/d2] A41& 7HA] ARgAllA &Y
gF A2 V¢ overall impression)< XIOWJE} EO} AaRe] of3t ARl e
g ST, 7L ol =A< TR B U =A(body), FRT =, 11
2|11 Fdot z2He] ¥ 57l (shroud) 2 74 Q01 AL, £3to]9] g contour)©]

T o 1 E3to] o 9IX1eF U] B configuration) O] FHsHR= X
& AN, HRRIEARE s FES U] REE g 71s 71
Ofaf ApHEA] kot TRt | &) Afert the e o= TR AA|E 1 3
o] B F:85 T Folefal Tl o e Ao T2y HE o]
FE A= 7IsA 71se] 4 glol mhe- ThE o Sltke A o= HRIEAR
TS iRt o, AR BV SEHARI0] WETS tfdo s sk Fid
ARl g FEY AolepH Ak depihe Aokl Asiairt,
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919] EUIPO 4148l tixele] BEazona s SE4 oo dn 4
Atk e AASEAE A2 TRES WAe] Ao QA k50 A5TA
ol A SRl AT Aelo] FURA) ofi, el F
A o155 ks Sid] 1 G vl o tRiele] Hets) FUT 2 a7t
Fole] 7ol obd ©x] 85 ke ARAR] Aol o] gl 7
Bolo] Aolet 587 7 Hol A cixkele] Al TEhe SAMS Tske 55
X 87} of A FEuE Suo] glrka SJAHIT) 588 ole} Tstel, 9lo] A2

o
pau)
lo
u
N
I
i
rir

fr

fr

A EUIPO AFHIS “§Hed n]ugh AlRARIOIA T Zol7h 912 W 53 A0 U
S A9 o ARl BApe] A4S 7H AR AlA BAT AAHS QAL Aofd
Aol WERE T, S tiAlo] B4 AL 71al ARGl ThE AAE Qe

Aohfh 24 Sg tiAjele AT Ao b 4 girks 3 Eak gulsic "5 A

ek vt e} 559

BUTFEA 50517 9h ARARYolehs B8-S @30] 19499 SEUXRIY A1
A ()akell A Wt Zoleta shey 590) 19499 FECIRI A% A4 TIRlo]
e A0 R HFEA] He A9-E TS el T FAH he-S thavt ek,

19494 SECXRIH Al1= A(4)F

TR B W0 BA A theat 2 Aol @2 new) RO 715ER] ok=t},

(a) TRl FUsAAY tE S22 gioE ASUE SEURRIT 5USH 49
F=

586) David Stone, supra note 260, at 207 (“When assessing validity, the ‘individual character
test is in addition to the novelty test.”).

587) /d. at 194 (“Article 5(2) of the Regulation broadens the meaning of ‘identical’ to include
designs whose feature differ only in immaterial designs.”).

588) /d. at 195 (“It is true that [novelty and individual character] overlap to some degree
(because a design that lacks novelty will also lack individual character), but they are to

be assessed differently.”).
589) Case R 196/2006-3 Daka Research Inc. v. Ampel 24 Vertriebs-GmbH & Co. KG. [2006],

at [19].
590) Martin Howe et al., supra note 262, at 42.
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(b) TAilo] FABAL T2 BES o= Y ol GelM T Tl
I BAG A9, Ei FA5H] G APARGOHE A R o 5] A

BE= el =t 7

&
10

9] 19494 FECAANME AR FELARIY AlTFA oS BT G 5514

4P 2l(Patents County Court) HISLE|= oF tlxhel Afolo]] EA5He X0 d-S 4
She A9he WA a5 1 Kol o] FREA| o2 e, olrt Kol o]
Z0% A0 BoEls A9 I7l0] thas] AR OR B3] AGEE WA ofk
g 3ol A 35 04-‘% estect 59 Lo}, SslAMMAS Aol ol &

23] AF = F HARIE Y] il AARPES FolA o] Fof Aok qhrkal #Als)

AT}.592) 0|9} e Tehle EUIPOL] AIAMIF-2F EUIPOL] 4120l EE3te] #|7]
a4 ok ddshe EU Yubi o] Aot %46?@.593) EP?I, Aol &

o
SREEN 711«: THEEE 7HL4 o B ﬁOI Qukaol e A1 o] sls)
2] of s 41574 weol A ek Algto] ofyl Ao Hrks Hol A @=te] 19494
S2UEE 2R WY A4 BT o]zt k599

gHH, AFA o R FELARI0] At 81& S53HA] 3ot FasE He Alle
o] & =B 596) AGEA] Tk A] EEA @ 70 & o By} tyzjele] Ga Al Trho) A

591) Mainetti (UK) Limited v. Hangerlogic UK Limited, [2012] EWPCC 42, at [16].

592) /d.

593) David Stone, supra note 260, at 196.

594) Uma Suthersanen, Design Law: Eurorean Union ao Unitep States of Awerica 112 (2nd ed. 2000).

595) Martin Howe et al., suypra note 262, at 195 (“[Variants commonly used in the trade] is a
distinct ground of invalidity from a variation in ‘immaterial details’ and a design may lack novelty
on this ground even if replacing one trade variant in the prior art with the common trade
variant in the registered design does have a significant visual impact.”).

596) David Stone, supra note 260, at 197.
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EUT Al10x
(1) SFTARIe oJsf Fojul= HoRfle 572 A4S 7R ARGAPIA] Aol A
A V= AR %= s ARl i,

597) /d. at 206.

598) T-68/11 Kastenholz v OHMI Qwatchme [2013], at [37] (*According to Article 5(2) of Regulation
No 6/2002, two designs are to be deemed to be identical if their features differ only in
immaterial details, that is to say, dktails that are not immediately perceptible and that would not
therefore produce differences, even slight, between those designs.”) (emphasis added).

599) Uma Suthersanen, supra note 594, at 113.

600) Richard Birdr, Registered Community Design. FEarly Decisions of OHIM Invalidity Division,
E.I.P.R. (2006), at 298 (‘[Elven a high degree of likeness is not sufficient to deny novelty
if the designs are not in fact identical.”).

601) David Stone, supra note 260, at 198.

602) EU Regulation Art. 10(1) (“The scope of the protection conferred by a Community design
shall include any design which does not produce on the informed user a different overall
impression.”).
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B3} 2818 o] 27 E|gleka sl 605

PR CiRiole] FAIR Q1A BIE A| QI&7IE W CiRO|C] ARE

23 7y

EUL B0 e Aok feus) shek A8 Rk ok Selukee] Sab 2
woll e Ago® B 4 gl AAA ool 32 2 askd EUTA A
62% TAlele] HE a7l Brrogxe] S5 971S A102E SECIAele] W
S)elo] prste] sk ik, T 7] AAIRE hE- obehe] et gt 606)

=
o

603) David Stone, supra note 260, at 206.

604) /d. at 457 (“[Tlo infringe a design, the allegedly infringing design must create on the
informed user the same overall impression. This is the flipside of the test for individual
character for validity; hence, the law relating to ‘individual character applies in reverse to
infringement.”).

605) /d. at 207 (‘Having [individual character] test for validity as the flipside of the test for
infringement is therefor clever, because it keeps the system in balance. Minor innovations
are given a minor scope of protection — major innovations are given a correspondingly
wider scope of protection.”).

606) EUz SSOARIL DISECARI REE E5oHl UL RAMY HHY|E2 & CXIRI 50| st
A MgEDE 2 HiM= %EEW.JZ SHE AR HHYIES HTECt
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A Fof 7L AE/Ade] HAl ARgA) GOl ofof ldeitt,608) 1etir} PepsiCo
oA - Y (General Court)oll 2Jal} B/ A4 711 ARE-ALo]| tigt i o]
A= AL, 609) {HAPRA A (Court of Justice)oll 28l =T} 610) PepsiCo T2
2 BEUTo] AgE o 22 e dAlolA s Alglo]7] & st

PepsiCo BANA 3 AL s txRlo] 2-8-5= Aol Alxd*Hmanu
facturer)tt k(seller)i= §-30] A4 7H Aol 2£3HE]A] oh=thal wA|shd
A, FFY ArE 7 ARSARE "EUSSEH ALY S WA A1 8ol 7127 |
AEUY ool FE s AlZah TEgH APTRIE o= A= g 9,1% £33k 1

L=

=
SRS B9 B4 A ) A A 9SS 3
—E,_L;G A

—Eﬂ(sectorial expert) /\}Oloﬂ AN QU= AR APFSEaL, = Hat A9l FolY
Zl AREAZ} of e} Bl wofell 4] 1o ZHRIAR1 Zd @ oLt 3 Igt x| 4]of| ]3]
3] Y Q= AEkar HAJEIITE612) o Yot SAriAlTias BAe] A4

2 ARGA7E ZHA AL Gl AALe) Aot F010] Ao HhsAE APAIS] HAISAL,

TR AT E e A4S 7T o) Rt “tiztoly WX] 7|&H A
E7he oFU AT BARY] A4S 7 ARS AR R Eofol] EXshs theket tARIE ¢
I At aEk TRRRle] ZHA| AL Q= UREAQI EAof| dto] o Y o] 2|4l 7HA]
30 Qe AAJakar, 1o] Felo] el Aol A= ‘Sl AlFol et 1] w4le] A
H2A ol AEE AR W vy 2 JEo] Fo]H(degree of attention)E ZH+=

608) David Stone, supra note 260, at 214-215.

609) T-9/07 Grupo Promer Mon Graphic v OHMI = PepsiCo [2010].

610) C-281/10 PepsiCo v Grupo Promer Mon Graphic [2011], at [53]-[54].
611) T-9/07 Grupo Promer Mon Graphic v OHMI = PepsiCo [2010], at [62].
612) C-281/10 PepsiCo v Grupo Promer Mon Graphic [2011], at [53]-[54].
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613) C-281/10 PepsiCo v Grupo Promer Mon Graphic [2011], at [59].

614) David Stone, supra note 260, at 214.

615) T-9/07 Grupo Promer Mon Graphic v OHMI = PepsiCo [2010], at [64].

616) T-337/12 El Hogar Perfecto del Siglo XXI v OHMI [2014], at [26]-[27] and [29].
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617) T-68/10 Sphere Time v OHMI [2011], at [56].

618) David Stone, supra note 260, at 219; Gordian N. Hasselblatt, supra note 92, at 82.

619) David Stone, supra note 260, at 221-222.

620) /d. at 220; Gordian N. Hasselblatt, suypra note 92, at 82.

621) Gordian N. Hasselblatt, supra note 92, at 82 (“The approach of an informed user as a
merely fictional person allows the OHIM or the court seized to decide with the eyes of
the informed user.”).

622) David Stone, supra note 260, at 222.

623) /d.
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uf Hol A7) OH TXle] BAEL O] A|ALS 7h AR ALe] TolN FastA o
o How QAElE Zako] Arks uigto] QITk.620 3, AE| ARG A] AlZPHOR 2
ol it Qo] AU FAS ol AAH 4 ko] AR 23 0|2l
7] ®eke TxQle] A Sl o) werEls Aol Jee AAF Ao ofsH
£} 625) ofele] AtellelA] o] BHlat 4= girt.

T—337/12 El Hogar Perfecto del Siglo XXI v OHMI [2014]

(B8] Z=23 S B 719 corkscrew) S HIAIEC 2 61= EU S-2Tix}el
[SSTARI AddiTiRIR1e] HAIA<Ql FH=

EU SECAI MACIXIR

[(#2 aA]]

EUTPO®] AR} ] B tYdAlEe] ok okl Holld 225 upiE AlAst
= A2 Hol otk 29l @31 (lever—action corkscrews) 2 Al&2] ol sHgeh
T AP 7R ARGARRA 7ol S AREAIRT AHE ZHR1N ot a5

624) Jane Cornwell, Under-referred, Under-reasoned, Under-resourced? Re-examining EU Design
Law before the Court of Justice and General Court, |.P.Q. 2016.

625) /d at 331 (“[Intended-use test] has contributed to some oddly restrictive rulings on matters
which could and should more properly and openly have been assessed from a design
perspective . . . .").
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U] AES ki BEAE BUIPOY| P 22 gefsle] o takel A
o]0] AfolEe: Mz Aolat AR 7HIA 8 AER FESIR FETAQle] 55
o] elA =t TAEHITH

_

Uk B4R AA1E 7 AR 2 9l A4
USSRkl nEadoRs B4 RS Tk SRAATEL Bae] 2
A& 717 AR S AE Bofoll ) AT A1S ol HE ok 9, S P
29 717 A2 AgekL 9lee %—IOM A vk} 2} o)} e, BUTFAL EU
A7e Aol Q183 it 1 AL (recital) F A14FL TIRjele] SEAS BIe

o glolAl “Tlxjelo] ZGEAG 11 xlo] SHIE AIFS] AW B 11 AlEe] ok

O
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A A EoF, 123 1 TALS A ol e] AgwE nEstel, 1 TR}
Q18 Wi AP A4S 71H ALSAlA] AeiRielie] elato] mARE Ak HA
Hog T Qe FiA] ojne 1& sholof gt} "3 45k ek %, A9 A
Al

o Glol A, Sl AES] Hok, AR, Tixfo]

hH, 20079 EUSEHARR] B sl o5 ket Procter & Gamble v, Reckitt
Benckiser BN F= FaHY(Court of Appeal)e 5742 A4& 7 AMAR=
S ORI A, sl AlEe] 2ok, HAfo|q o] A s atEsto] s Al
Fol TEUARIY Aolgt HAA Ve Ah=AlE Hebso dtthal #AIEHS]
t},626) whetA SETARRIY s Thshs ARMIAE F/do] A4 71K ARGAR=
H3 el 55A4S wdshs 3749 A4 7H ARSAE &AL Qe AT F A7t A4

& 2% A2 St e)

4\

dl

o Beado RN SEA Bet A 3AH 94 5E) AT
SE4 Q7S TEsks AT AT FECOAE T Y E4o] FA'H §
Apoletil shejeke 1 R E7b Edtste] A=A st 314.62& e S
Q10) A8 A4} olu] BAHgick shEekE 1 2ol
o) S Aoz A Ao elakels) 1 sehdel 8 4 S aich 29 o, xﬂ

]

c

626) Procter & Gamble Company v Reckitt Benckiser (UK) Ltd [2007] EWCA Civ 936, at
[16]-[17].

627) Gordian N. Hasselblatt, syora note 92, at 80 (“The requirement of individual character is of
crucial importance for the question of validity of a design. Its definition is broadly in line with
the definition of ‘scope of protection’ which is the key part in every infringement case.”).

628) Arnesh Vijay, Study on the Principles Applied to Assess Individual Character of Designs in
UK and Europe, E.I.P.R. (2021), at 116 (“[Tlhe novelty and individual character cannot be
rejected based on selecting features in isolation from a number of earlier designs, instead
they should be considered independently with one or more prior designs.”).

629) /d. (“Thus, it can be said that a combination of already disclosed features is eligible for
design protection, only on the condition that the combination as a whole is novel and has
individual character.”).
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g A5 B9 AEE Tejstel s Aol A B3] WEI A3 Hd Sl
FOEE v 93 g Ao Balt) ofsh, dg AR ofehellA] Abwlict

T—9/07 Grupo Promer Mon Graphic v OHMI — PepsiCo [2010]
[HUE] diE31E Al ololdlS 52 WA R sl 555 = EU 551
A1
(5=l eriale] Al Je)

SECIXRRI MaHC|Xfol

[ 2]

Qb 2l Tirpolo] HAA olAF Wrle] vl o 2 A oF TiRpelo] QAR 2fo]HLe A

& djujsie] Hligt  tixjoluie] AES Tl BAO] A4S 7k ARgRje] B

oA SErIARl0] ARTIARIT Aoldt AAlE S AoheAS weslA) it
ERENLE Y

AbH A AAA QS H7IBE] el ATl SETRREE: HARSIe] H]s)
a1, 3] Ak 7 ARgARE SETRRI0] 285 Bl AlE Eoke] Aty A|RlefA
53] WAE|TL 2| F3] HHEH FEols T 7180lA] 9hs Ao 1}04*311_ Gl
“UREAR1 7l (norm) S 2R YA (arbitrary) oA AJoldk FEol| FOE5 71
A Ao B Yol trjo||e] A(wE et & AAIA VS wEkdt EUIPO
AT A Ve wetoll= AP okl Bttt &, oF tA1e] 353 6

B Ak ore] *ﬁ“ﬂx}@ﬂ/ﬂ £o] Kol el sdeiiia F/de] AjakE 7H AR
ZJo] FO15 x| of= A o7 H RUIPO Alkgle] AAy} As)E 2o sttt
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20249 EU A1 AR A o w21 "HlalE= F tARRI) 7|52 o)Ay, Al

2o Holx| oAU FelH(disclaimed) E40] 2FE O] A oh= g F HAlS
AAH 0.2 Bl = ojoprt ghh, ok, HlaiE= fARRle] 54 M= v Eeete]

7k ek "3 sk YIEE 650 Uolrk, “RAA QA B A el A 7hAl AL
AR S ABIA BARE T3] FHsAA B7 Sl wA 2 FaS
ofak 2191 WP, AW AHORNE ¢olHol At olst B FHE F Aol
O} ek Qle) 630 &, ek o2 BU Ajak Al Msjriziele] FAH 4
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2 BARES BHSRE OiARle] HAA Vg B A el ey oy
FUAPIATAE TAele] BB FEIRE B4o) A4S /Al AgAL Bl
O TG A PHBE 1) =X Hol o] oJ) Berslolof 3k, L Hol
of Ml Alol A pEE BAS FE5t0] 2TH o] opd skt ] B9
E1x4el 72 AAje] Sfa) FrpsleiAo} Fiek. "1 BAIGIL 639 o] 18] BEQ
S Aol SHTIAe1] i) FAH FAJo] ZgElo] drku shieke ol A
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HA] 31 1 BEAAE et AR RA] 2

ool gtk 4|2 shaisa glek 630

630) EUIPO Design Guidelines (2024), at 5.7.2.2.,
{https://guidelines.euipo.europa.eu/2213908/2067274/designs—guidelines/5-7-2-2-individual-character).

631) /d at 5.7.2.2.

632) Arnesh Vijay, suyora note 628, at 117 ([Wlhen evaluating the overall impression created by
two designs, the informed user will place negligible importance on mundane or stereotypically
common features of that product and might instead concentrate on salient features far typical
from the norm.”).

633) C-345/13 Karen Millen Fashions Ltd v. Dunnes Stores, Dunnes Stores (Limerick) Ltd, at
[23]-[25].

634) Johan Loje, European Union, in Desisv Ricirs — Funcrionaumy ano Score oF Protecrion 71
(Christopher V. Carani ed., 2017) (“[Plrior art corpus is mostly relevant if the relevant
design elements are present in single older designs.”).
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gHH, tARRle] HEH$IE Htshs DA oA AdtiAielte] 2Hzto] A4 Q1
Thol] ofEA] AAA o R FFS u|z]=A]of gt At AFTt PEetA] ¢hr= A7t 9l
o}, 635) = 14 W92 Apple v, Samsung BANA HARIS] FA a4 & A5 ¥
A - 1 FEo] SRR HeRflel A= FgFell sl ch3 ol A
BE ok, YRS sk ZF 7 S o] A ARItolA] FA1E FEe A4
gicto] ks A o= Qe g Sl ARl A 2AeHA] g -3
EA40] o= A7t s 4 e, o Sl BE ARl s E
= 71 F Ske] S 25 ojdrtel vl st sl Al
7122 FEjo] o] 2A] o2 EAolut FAE o] glovt de] AR A] o2 EAo] A4S
Al e}, Tl SAE GRRle] E4o] Hr ol nXl= F3E el lojAl
F83 H2 3R Hrof ulet AA|F QVol| H|R]= FaEA Afol7t kS # B
o

r_@

o

° Riele] S-S it 82 grite® wete) giidoA Z1A 2 o= A 2jsiA=
t HaL, Alefshs - Foixl HAl &ahe £S5 <] ARl uet HMIdE o

ot

Arhs & a4 Q1Fo] Fojok 3ie}, "6 oo} e Wl wet SErixile] Ueld
ARl A2 QIAF ek A] ART Rl A Bz oz oheA] gl
A2le] B42) Fowt AYTiA AN WAL g SY5R WA Wi Aol

3 gAE FHo] Balo] FAEL o Sne] F7k ojglelA e

(]

uby, Qdsto] Ak Ao} o) saka wre] GhAvl g “Aa) Tk oF Tl Aol
o] Zjol o] ohd GAPES FAlow wkElojo} SIXT, SAPdo] AaTiARle] o)
TAEAY 715 e, AlH EE aubael w20 o8 Aajxl Bejol ofs) =2
A9 0 RES 1K o iRle] EEAS tehs B4 FEslok ) T

635) /d. (“Precedence is not clear as the actual effect of prior art corpus on the scope of
protection.”).

636) Samsung v Apple [2012] EWHC 1882 (Pat), at [52].

637) Sara Ashby et al., United Kingdom, in Design Rishts — Funcrionaumy ano Score of Protecrion
623 (Christopher V. Carani ed., 2017).
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638) olefat W] HX| BErIAjele] AFio] BAH Fao] EFHo] 9
L A9 FARES UARIS PHRbolN 7 A0 R Aefaithe o)z sjAE 9
o} 639) 25 9] hAmAlA She] haM e tiRjele] MM e S AriA)
o1 BAE Sl AL 715A SA Slgste] 1 FE-S Alelsta AAIEE Kol o] 1)
59 ol F TRjele A Aol AAA QAR AobiTkal moke,

SAFES] F g TS 5Yo A AR 20129 Y AUt Y (Bundesge
richtshof, BGH)©| t&}o] Ao Hrta AR APriaiile] AR EE gl &
SE2rziela} AgTizlel Alo]e] Ao xS Hrlsh= 49 ovkA Hwel wel o
Zpele] HeEH SIS dhshs A7 E9H ol AR7IA| = o]o] | L glrkal gl 640)
A AN LS 20129 Kinderwagen I A4 TARIE S FEH A1) 3]
5 wslr] 9l gAatelq ol Afes aestaA txtolr o] Ao} TR}l
el A2 B etk BAEIch Uobrt, tiRke| | o] AFieof A3
tjARR1e] 2 = (Musterdichte) ko] Aol Tsto] theat o] AAJstglrt, “55H
A1} 5 HopollA] AdPryapelo] 2 -9 tRto|y o] AfEs W Ao
7heo] SETARI R 7E Fold 4= Qlal, I Ay B4 AAe T A= 5
SRR M FTI AR Afe] o] AR2 2ol ol 5] Aoldt HAA Qe e

Ak, v, AT RpQlo] 2ekA] oF2 ¢ HAto| | o] Ares 2 AR B

=)
N

J

i

£

oE
O

e

o,

-

638) Keter Holdings v. SPA Shaf, Cour dappel de Paris, 27 January 2015, RG 2013/15460
(“Considérant par ailleurs que si la contrefagon s'apprécie par les ressemblances et non
les différences, les ressemblances peuvent s'expliquer par des emprunts communs au
domaine public, par le caractére fonctionnel de certains éléments, par les régles de lart
ou par le genre; quil convient donc de dégager les éléments caractérisant l'individualité
des modeéles revendiqués sans tenir compte des éléments qui relévent par leur nature du
domaine public, de leur caractére fonctionnel ou de la reprise d'un genre.”).

639) Camillle Draber-Lemaitre et aI., Ffance, n DES\GN R\GHTS - FUNCTIONALITY AND SCOPE OF
Protection 288 (Christopher V. Carani ed., 2017) (*While the overall was (apparently)
considered to be novel and not purely dictated by technical function, the Court systematically
eliminated features from the overall appearance of the design. Once these features were
removed from the claim, it is not clear what remained.”).

640) Jens KUI’]ZGL, Germany, n DESIGN RIGHTS - FUNCT\ONALITY AND SCOPE OF PROTECT\ON 309 (Christopher V.
Carani ed., 2017).
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o] SErjzole] 97t Wold 4= qlar, 1 Ay} oF tR}el Alo]o] 2jo]7} Az}
I O Aol oz sl AL Qo] EEfAIA] ¢b2 4= = . o]} v, HARI
o] e el= AHARIETS] Aol wet AR H7 e 2t} &, SRTARIo] Ay
E]‘— ARl sate] A7 a5 = o WS A= g7k 4= qiet ol
etoll Al Tlxfolr 7t Ao A] ol A2 A5 ol ' ANSHIEA] AL
o ade T SEUARIEAS] =42 Bldsit), webA tAele] deHele

2 HARRle o] ofsf, Eh O R HRpo|Urt FolRl AfFEE &
tol AlsgejapelEate] AzlE dupt WlisAlel ofs) A6 dpa o 9|
=Y Aol P wet SEHARI et HRfe|H e AT ot 1
SEYARIC] AT As] 7I7he- A9 SETARIY] deHel= 19 WA &
EA] LA F=tl L ol dAtel|TE oAl FolR w2 A AGE E-85HA
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rE

) AL “SEeolat HATIAR Ao]9] AetE Brkge] ol
Z03 22 o tiAQlo] Mokl AAH QS Hlmshs Zlo]A) tlxiele TAsH 7)

dupo] Bae ulmsHe Ao] JESAE ohEith thek, HRIA AR 2
AR 28 BYES WA SRS ol o AgritSTe Ae otk
Z4e 7Psstnl, olalg sl wiAIEl: ZLe ofich ek BABHTE 649 SET Al
3 HARAAE] AR S Bes] A B2 BEE9E Yok A
Q1 T} Iste] B9 QYT SRUARIS AEA SO POIst 5 Bl
AUALSS I Ak A AGAD 23R 471 #EA2 B U3l

EAES A%t A 1 Bt o §R SR
-

641) BGH, | ZR 102/11, Urteil vom 12. 7. 2012, at 31-32.
642) Jens Kinzel., supra note 640, at 300.
643) /d. at 34.
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644) BGH, | ZR 164/17, Urteil vom 24. 1. 2019, at 24.
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4 == 210 240 xtrcg Defelol FSLEE Whoke A0l ke Aol &
Urehe] A} ek Ak ARt 7P st gl A0E ofshEit), Fh, F] Ak AR
7} BB AT AAALE Aole] A QA et A SR FEI1e] el

]
9 B3] i) Al omx}o &% %w Bl ol uhA] At wek A] 92 A A
d ARS

1. REOYY 71578 Hal o Tk
EUTA A8z Al1g2 “EU SRR 8l Al 7144 7% ol 28l Al
Qo] EAolli= EA5HA] gh=th." 2L H7gstaL e}, & HE-S tARIY] AE e
71574 dejolar, W TRR1Y] 4 & 7R 71l siAlnt Faxl B
a7 et Al viA|(exclusion) Eli= A2 HQITE 645) gHH EUC A= HARIo] sl
E39] 7]5-& gHal= dofl E7HASH AR1 A5 wetkddol] JlojAl tiAl tiaiele] &
Tof| oI5t ghekat Aluj 2] a1eof| ojst wehiro] tigstar it S-HArH AT
2 A HAele] {5l ot w2 Ol%x—i &xlo] Qlrkar AAJslHA|646) é‘.ﬂl
2 areol ot TS A HstGiTt 647 =, A 7Hseh thA] TiRRle] EAf o=

645) Samsung v. Apple [2012] EWHC 1882 (Pat) (High Court of England and Wales, 2012), at
[36] (“Article 8(1) excludes from protection features of appearance that are dictated solely
by function ).

646) QHAR, “S2C| 20| 7IEH 7150l SfshMEr ZEE ARIX0 Cigh SEHEHMO| sikd- DECERAM
GmbH v CeramTec GmbH Case -", MATHMNH X663, SH=EXARHMSS] 2018, 196-97T(*0] |
AEQ| JHY 2 EHECE XEE D U= A2, UAl 7St JEWVt oiLt E IHR A0 7400“ =
o ZMFAPE UMl 7tset A0 M| CIXRIS 25 SSRC=M, AFXo= CXRlI § E5 Soi¢
‘52 =EY £ U= AoItT).

647) C-395/16 DOCERAM ECLI:EU:C:2018:172 [2018], at [32] (“Article 8(1) of Regulation No
6/2002 must be interpreted as meaning that in order to determine whether the features
of appearance of a product are exclusively dictated by its technical function, it must be
established that the technical function is the only factor which determined those features,
the existence of alternative designs not being decisive in that regard.”).
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BEo| 7MLk 715S BIIEH] SIshA fATOIG FeNe Hom FA) s Sl

A AR 715 Weel WelE UR A B 7hsAe] dons anchs sig Ua

2lo] A g2l Bao] ojciol G| A molof Fhrkan FARICE 649) i,

AAHTHE TS Tl ﬂx}olw 29l 4 =2 sfefshs Zo] ohet &
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550 H149) el et Ao s A Qe ek el

648) Dr llanah Fhima, 7he CJEU Decision in Brompton Bicycle (Case C-833/18): an Original
Take on Technical Functionality? E.I.P.R. (2020), at 761-767 (“DOCERAM. found that, in
order to determine whether features of a product’s appearance are solely dictated by its
technical function, it must be established that the technical function is the only factor which
determined those features (a causality-based approach). The existence of alternative designs
was not decisive.”); Jonathan Dobinson, supra note 582, at 640 (“The no aesthetic
considerations test asks: did the designer have in mind any function (such as ‘visual
appearance’) other than a technical function? If that feature achieves no other function,
then the design of the feature is solely dictated by technical function.”).

649) QHAH, “CIX[Ql QA+ I E._fOHM 712871 SE7t 7kKlE 20| - oiER 2013.4.11.41 2012§-
3794 MAS ML= -7, A M58 A1ZE, %‘%'EHdI'L HalA, 2014, 870B(" 2 HF
9| Hk= 71SA Eit 2ot Foll eV O 30| 7Kl 7152 YRlo| floiM RYF0(6t
eS| o= FJ oiiMoh= Z0| ATt 2Lt OI%WI oiiAlolA =™ VIsH HEHS HePE UR &
OHFd 7Isd0| 8= JHCk= ol CIARI0| XElE ==XQ1 =X0| O{C|o| U=AIE HIHEO[0F
S,

650) Jonathan Dobinson, supra note 582, at 641 (“The Board of Appeal held that the exclusion
denies protection to features of a product's appearance that were chosen exclusively for
the purpose of designing a product that performs its function as opposed to those
chosen, at least to some degree, to enhance the product’s visual appearance. /t held that
these matters must be assessed objectively from the standpoint of a reasonable
observer’”) (emphasis added) (citing Case R 690/2007-3 Lindner Recyclingtech GmbH v.
Franssons Verkstader AB (Board of appeal, 2009) para. 36).
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TGO ofojal 7ol ke Hlgto] Gk 65 Uoprl, AzH el Al tixele]
BEA0E A 71 TS 875 or @A BUY| tlxplu SR 4] wateh
Bl I} 652

2. AR QW WL A| DHEJ= TiXjo|Lie] (RE
AE o] BE E450] 7164 7)ol olsAnt Aala Ao, T TRl 9
Alsz A1kl ofs) SLaw wry, ge) wa, s AE Ul FARAE BT
%7 7)ol SJsiARt A Aol ofetd 1 HRQle §ET A0R FHE
o}.659) Thyt, A Q4F BILA TRolu o] AGES e sto] 1 oR
7147 7150l et FaA tAele FRwe] A=A Thitol #6565 T1ajsh
el S50 Fawt WA Wo b 656 s, tixele] A S450] 7144 7]

651) /d. (“Critically, the Board of Appeal did not define ‘reasonable observer’, including the
knowledge and background that can be presumed to make a determination. This means
that the no aesthetic considerations test is an uncertain and subjective test and open to
the consideration of a range of matters including the subjective motivation of a designer,
product advertising, and associated patent applications.”); Jason J. Du Mont & Mark D. Janis,
supra note 50, at 287 (“[Ulnlike U.S. law, EU law rests solely on the rubric of functionality.
That is, EU decision-makers must either avoid relying on their subjective aesthetic
preferences, or they must subjugate those preferences and filter them through functionality
doctrines.”).

652) /d. at 639-6563, 639 (“This is consistent with the definition of ‘design’ under art.3(a) of
the CDR and art.1(a) of the CDD, which makes no reference to the aesthetic or
functional, and so allows for the protection of both ornamental and functional aspects of
a design. Instead, the definition of ‘design’ focuses on ‘appearance’.”).

653) T-515/19 Lego v EUIPO [2021], at [96] (It follows that if at /east one of the features of
appearance of the product concerned by a contested design is not solely dictated by the
technical function of that product, the design at issue cannot be declared invalid under
Article 8(1) of Regulation No 6/2002.”) (emphasis added).

654) Jason J. Du Mont & Mark D. Janis, supra note 50, at 295 (“The degree of freedom inquiry
is analogous to functionality, but it operates indirectly through the EU's individual character
requirement.”).

655) Jane Cornwell, suora note 501, at 284 (“This is supported by the Advocate General's
Opinion in the Grupo Promer appeal to the Court of Justice, in which he describes the
‘design freedom’ test as directed to situations of ‘compulsory standardisation’ in which
certain features of a design are considered ‘mandatory’, design freedom needing to be
taken into account in the assessment of overall impression.”).
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87t k.6

656) Jason J. Du Mont & Mark D. Janis, supra note 50, at 298 (“The degree of freedom
inquiry speaks in terms of relative weight; it does not call for features to be factored out
altogether so as to render the design invisible. Instead, it is understood that those
features which are given less weight by the informed user still provide a reference frame
for the informed user to consider when developing an overall impression of the design.”).

657) T-41/14 Argo Development and Manufacturing v OHMI [2015], at [40] (“Second, as
regards the shape of the contested design, it must be observed that the applicant has not
shown that there is ample opportunity to create a different design’ for an advertising
article consisting of a cardboard signboard designed to be waved at group events and to
make noise when the user claps it, inter alia, against his hand.”) (emphasis added).

658) T-9/07 Grupo Promer Mon Graphic v OHMI - PepsiCo, at [69].

659) /d. at [70].

660) Tom Brazier, Antrax It Srl v EUIPO (T-828/14): the General Court Tackles the Notion of a
Saturated Field of Prior Designs in the Assessment of Individual Character, E.I.P.R. (2017), at
377 (“Under EU law as it currently stands, it seems that only constraints imposed by technical
function and statutory requirements will be considered restrictions on design freedom.”).
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3, OIS XFQES} QA =

Hxpolu Aol thet alel= AAA Qs B7isks T4 A4S 71 AMEARY
o & I vl = 7= st ofn 7R Y sk e] ArElRt Al B T A= T
A1) a7 WA HRSE ST 5= e A2 obd Aoz ofsl )y, 2T HeM
Hennes & Mauritz 40141662) EU ARPHYS tlxfold AfF=s dafdith= 2
AAA QU At Al o WA Hel o] 3dS A8 = e Al HAto|| o 2}
Tt e B7ER Qe Bl= FA A4 1S Aotk dEo] =EHrh= A
<= ushs AL ofyekal HAISHAITE 663) Z, tlxfo|H ] A E dlEsto] sfid o
A1) A/ WAl d= o] Fd ol Falixl= At A A AAA 1 T A
AeEojopt k= HARo|H O] A SE|ubetoll A FARS] Ee QIS =]} o
T FARE A o= ofsEeh, At 72 Aok Qs HRtolu 7} AlghE Ao 2}
FEE 2801 Stk 2 A3t Apelate] 22 Zpo|g o= Qs f-AFe] H91E 4A Bl
o Utk ol BE o= fAKY] £& FA Bz A ohEel7] o) 664 AutA
o= YARIY AR Q1Y e Al HARRIS) A =S H7Ishs 2 SEUARIS] AL
O] Z5 Rlsto] T A4S 7HI AREARY] el ofgt HAIA 1ol BHE Ast
(reinforce) WA ¥3Hmoderate)d 4= Q= HLbA 0l X2 SHR-F|c} 665)

4, O]xjo|uje] Xt & 1a{ A| MeHC]XIolo] Xxkxt

661) Jane Cornwell, supra note 624, at 334 (“If a narrow view is taken (for example, limiting
relevant constraints only to technical or other strictly mandatory requirements), fewer
similarities between designs can be discounted as the subject of ‘standardisation’ between
products. Greater variation between designs will be required and fewer designs will be
protected a result, albeit with a wider scope of protection.”).

662) T-525/13 — H&M Hennes & Mauritz v OHMI [2015], at [35].

663) /d

664) Jason J. Du Mont & Mark D. Janis, supra note 50, at 296 (“Not surprisingly, the designer's
degree of freedom is a strong indicator of whether a design has individual character. This
factor is treated on a sliding scale. When the designer is confronted by numerous technical
constraints and has a limited degree of freedom, minor variations over the prior art are often
enough to confer individual character. By the same token, minor variations from the registered

design are frequently sufficient to avoid infringement when the degree of freedom is limited.”).
665) T-525/13 H&M Hennes & Mauritz v OHMI [2015], at [33].
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666) T-828/14 Antrax It v EUIPO [2017].

667) /d. at [55] (“Although saturation of the state of the art cannot be said to limit the freedom
of the designer, it may, once proven, make the user more attentive to the differences of
detail between the conflicting designs.”).

668) 2R, A9l =F(F 451), 214-215H.

669) T-828/14 Antrax It v EUIPO [2017], at [69].

670) Tom Brazier, supra note 660, at 378.

671) T-73/19 Bergslagernas Jarnvaru v EUIPO [2020], at [25] (“[W]hether there is saturation of
the state of the art, which could be capable of making the informed user more attentive
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5. 2]
BU A Al A4 QU 57} A tigolue] Afmg mefelel g oR Tlé
A 7)ol SJshAlR Hohal QLS Fame] Bl Bol Tejd Al BYEY F0

©2 vl Brhsha gl 202 ojshart., ¥, EU Al AR cixjele] a4 a4

o) BEHE PRk AL EL FYSIE BESRE ARIA Hrjolue] 435S ¢

euiee] Az ARt QIgEka gl Ak B Ao R M85t gl 2o weld:,
o

_

53 e, FACALS] WA S FACIRI 12 Rl o TEe B4 A
A1 771 ARgARe] TN ekl AAIA Qo] ATE BeSE shte] ahw 17

L5102 olshert. mrebd ciAjele] Agurt o e AR 2o Brhslel Akt
FULOEE HEA A7lo] FHE7|o] FHIT PEE G4 Fo] FL Tl Hofe] 4
Dol AR FARE QARE AoRl A0 R TiehE 4= glck, Pl W, BAe] XAl
7V ALY B FBks W] o TRl Aolell Zjol o] U ulstol Teje 3t
o o] A QLo B 1 o GFL vIA7lol FEA) gk B 9 o tixjele A

= OA@O & Aol Ao Hot BEHo] Ry Aut w5 S glo] 1l

T—9/07 Grupo Promer Mon Graphic v OHMI — PepsiCo [2010]

[BYURE] ToE2E A ololghe B HAHOR o] S| Gl BU S5t
A1

[SEHARI APTRIR12] A= FE]

SECXRI Mt |xfol

to the differences in the designs compared . . . .").
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Sl A% ool BEH Qo 2w gl 5 Belol 2L /1A Fese o
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<, T A ARgAA T AAA Ve wE7lol SEsil” 11 A} EUIPO
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T—525/13 H&M Hennes & Mauritz v OHMI [2015]

(DS WS BE| YR O R Slo] S| gl EU SSrj42l
[SEoil AgriAle] HAel Fe)

SECIXRRI MaHC|Xfol

A TRl fAF B A @ 3 AlEol £3hs &oKsector), @ $739
AARE 7R AREAR] ATl Bk Q14 A= B o) £F, © HRelq e
AFES 13t F F ARl ulus S8 54 A4S 7 ARgARo A tiA}
Qlo] = ARkAQ QIS =EdfoF Thear TAskATE, ARbH e o vAkl AL
ole] Atejo] FARHEE PAlsto] EU S5HARIE At ARelat Aolgt A
Z OAFS Ao B2 EEAo] QA E o] 873t Ao R Tkl KUIPOLF A&
ol sttt

URMHALS SEHARIS 554 8 =5 o5& TdshiA g AlEol ke 2
of= =M Fofolal, T AAE 7 A}QX}L demol Fuj7t Qe oo
A 1SS Blal ol Hedth dHoPk, tAleldE HARlE Tl O‘OW
B2 AAEE RS SlolRtal dasielnh ofof dis of FARE Alelel] tiEe] ¢l

o LR F bRiRle] Aol A3 Eftolrt 2B/ FHIE 7HAIAL O‘E}%
HoA SAFEo] QloLt T1ajat GARdo] oF tiRlele] zjo|A, 2= 7pake] Aol &
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594 xnzt e ke Sl e el obd 554 1S 918 sl
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2 s,

9] sl AAIE Al At T A B0 2 Telelofof S 47kA] A4

L BU SEuRRle] BE RIS Wk ARelA AXIE RolAet ofF A HSS T

5= ARRFIA HAA QU et Alof| e FUTHA| A-GE]aL Qlrt 672) G Atk AR
99| H&M Hennes & Mauritz v OHMI B720] AAGE 4714 245 7| EA o2
A 2714 @45 F7lsto] HARQIS] FAMd S dkstal Sl ofs), ti4le4
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672) Martin Howe et al., suypra note 262, at 49.
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Cantel Medical (UK) v ARC Medical Design [2018] EWHC 345 (Pat)
[E2H8] Endocuff= Lzl digialgel ehofl 72tz AM(ofst )& i
AlE2 2 sh= EU S5HAK]

S-SRI AgriaRele] ZAR1 ]

EU SECIXIU(1) ol exIE

(22 a4

HAKY 14] W] F=9dA 15HY(England and Wales High Court)2 H&M
Hennes & Mauritz v OHMI #20jA EU dubHo] Jelst 4711 @4 = @ 3
T AREO] &8z woKsector), @ 5739] A4S 7H ARGARS] AdTiAfle] thgt <1
Al A Bl 320 ) ) Ao A Ak § @ F tARIS BluE F5)
B3] AR 7 AREALONA BARRI0] S FREAQ] QVE TmEslof Rtk A
ST Uobt, =g s s Ee H&M & Mauritze] 4714] 840 tlsle] 6
EU+E A8z A1l whet HxiQ1e] E4o] 714 7|50l 2JsiiAnt 27w o] AA14]
VS Tt A] HlA|Eoof SR=A] of i, 1AL © F4Fe] AAle 7H AR AR ARl
w2} 2t HARIS] MY 2 aE St FAROL Aol el s A= thE SR EE
Fofdh = Qi Ak 218 o= S7sIeit), jHH, 1L F8%s ol AlEe]
Fto] AlE AR Al AIZFA 082 HojR= A= Ei= 7|6 KRlof weh Eebd 4= Qlrk

AL AT
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gelols TEVS TN Fobs i Tl Hol AL EAke] 1|41 7
A SR TN AS A gsis el el
A BAR] A 71 ARBATE 7] 2ol o] 4 e & Ao Wkt ol
o B0, SECX|QIe AT} Flo] uldko] gaIES]
TefEIRITRE o} 7144 7150l olshRt Haiil 2 ohjeka sl Yot
7}, AR EHYL ol o] A EF 28 4ol2)a BAlslEA, 1L o]
A SARAIER At opgiAAe] Bl Satelojof sl Ak QlEo] £o]
Sfok ke 7o) AR BAR w2 (barrel) o] A} Z5olof FiTk= ol 7
= At o) of B TxR1A Aloke: 98 4 gloi, xﬂ%_ Z71o] w=r )
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Aelsha, Qo] Auk AT taole] HAE Qi T Al @ HARle] 28 A
Fo| Hol, @ B A4S 71 A4S B, @ HAoluY ARES FEAos
TSk FEH U Aol AR HER S2rixjele] Aujael B 2Estk,
A RS Bl 7 AEe S0l FslhTiAle] EdEo] dAE FHoR
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EUIA9] tlAbel frAF dehe
A o 2= 9J%0] EU Aok AL tjzQl 9AF Bt A TS e 7 a4
Halsle] Aoz giujs & 11 jE ZARE Z2arE 1asle] oF tixlele] A
A Ve WL Gl ACR HRIE 6T 53], Cantel Medical (UK) v ARC
Medical Design T-A0|A &= 15 t]z}ole] EXo] 7]&d 7|50 oJajAut
EXAE]&X] ool S/ AAE 7R ARG AR Aljlell Wt BRI 84S

.

NG o0 vI0] 2 ] A FAREES) B2 Fa 0] o4
=

673) Martin Howe et al., suypra note 262, at 49.

674) Jose J. lzquierdo Peris, Registered Community Design: First Two-Year Balance from an
Insidlers Perspective, E.|.P.R. (2006), at 150 (“Designs were compared both on their features
individually and on the weight of the various elements according to their influence on the
overall impression.”).

245

BRI 1YS [eialxla Frilo=8= [E3



|/_

F2I0M ClxiRle] 854 I AL BTtlHol 2ot b o -
Comparative Research on the Article and Similarity Test of Design

% N3 REARC Hal

Lutec (UK) Ltd & Ors v Cascade Holdings Ltd & Anor [2021] EWHC 1936 (IPEC)

[E2Ue] del2e tVdAlEeR ok 2719 EU S5HAIR]
[SETiARRIT APTRIR1S] A1 FH]]

EU SECIX! ol exI=

(&4 a4

o=t 15 ¥A(Intellectual Property Enterprise Court)-2 Cantel Medical (UK)
v ARC Medical Design oA = AU2arsHA(High Court of England
and Wales)©] Azt 6A] HIAES 2-85t0] F4Fe] 2|42 7 ARgARS] o]
A ZelitidAlze] SEHARIA dolgh AAA V= F=U=A AR, & =54
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G WEAUL tAolUY] AGErt TS| e e T v AHAIE]
TRl FRHRIE Holur] Slahi SRriAl oz R o Pe] wolA glojok
Flekin AAJSFAA, o] 79 SErAele] Hawele] Ze Yol Atk MASILh
Hobrk, txeld AshE Bedel glol /by Fad ekl SErikel, A
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o] AAE Fo] ARgFelE e o 5“50 A7 7P 2 EOlL ol %—*J
o] A& 7P ARgAE] =08 T Fatolehal AATsiH. dare e =
7P & Holz H Aelxy -4 (housing)olH, SHHARIY Ml A
= o Ay @S 7Rl sk 4 (lamp housing)& 7HAAL §lar, REele] vE
% Bols dabslal AR 78] Byt Fe F2o] Jlom, HxsheAel A ¢
S wheh A 2 wE 7L Sl 5 o HARL Alolell ARdEel Jlrhar

L= o]0} Z& ARl o]0} glrks 3

)

i

shl, 9 TEULS WAL T oF Tl Alelellqe] Zjolel MR
ol B19A] o Ho] SEUARIY] TheEls FiuTh FAIs| Hsl] iele]
e 1Holx] PR 5ol Aol oF TAIRIS U] a1 AAs] Baksieiehe Bl
37] ofelsian o] B oR=rha TSIl B2 HatiAIEe] B Svio] 5
Scixjolel o] 2 Bt @A) W7l St Lefe MolHe Aol Hofe] i}
7} o 2 HE7Ie} kAl ulA Ajolo] Qi A *WEJ% £430] 24l 7]
ApgA}e] THEol 2w Akssh Kjololl AUk $lok A QKRS 7Rl gloiA]
0% o2 3 Z10R Rolx| oh=rha TABIT,

II

B TEHUL el A} peke] 1ol e “of Tiajel Afole] §AFET Aol

Holl U3 T HRG W= Aol ofn, Eh ohE A shzo] o TiAel

Afolof| K|&2 0 & wzho} 7hHA Hi= ZHE ofych @3], Wk 3w

2 ZEu BAF] 2|A1S 7hA AR RLe] THAOA] AA|E QARS: T
I AABPEA, DR 23 9)9] ,ﬂ_/\]_x-] 3} ol AL TS

=Ry A e B = Ae e HaddAlET SEHARIE
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H|3 u Aolgt A QRS AohfA] ghethil Kot SRrixINe Hshe
QUG Uolrt, FRUFHAL o]oh e W Bk toluie] A=r}
rHs Aol ofaiAE StEck TSk S, Hais 2okl A

ol SS5uAl 299 A PR oo Aoz AEstgon agus
2o e Alelxo] SEriARla $88) 71 close) Qo HEHle] EL

F31 A0 % 4 glrka TS eI Eol ofat SErixjel Hs)S

o

5
I

O

|

l

Uzt M= e ARE of et BXgl o)e] EAES AR Shal Q=
ApR19] FAl TS QoA EAES] B4 W 553 2GS AR= Ao] =2Fo]
Hi= Asl7} Qct.675) volrt, 11 HEIE Aol o8l fAF Ik AdAE TRE 4
QTR ghe} 676) BHA, Aol A4 QU wheke]l QlojAl= TRl A aa ZF /i
EA49] vlals Bax] grpal B s QUrk 677 o]e} nlsgh wgoflx] ARH o
WA B4 i B AAERe] I ol 4] fAF TS sk Adko] S-Alstt= %

Ut 678) efsiAbd HAA 1 whe] XF TdARA FEUARIS faAdS st
+ EU ¢S tAp1o] A4 Qe vlale “fAb T Zfolfof w3t H520] 24
A Blaof] H{tE oj A= ofy il FRHA(synthetic) B7tolof gt "= WS HAISH
a1 9)a1,679) txR1E L] Al AR5 ket F=o] He Egh tRRI A TS $s
FAPE 2tol ol Tt vl BES vhETEtE o] g I FE Eeuvh F YAk

oo

675) Gordian N. Hasselblatt, suypra note 92, at 94.

676) /d. at 99.

677) David Stone, suora note 260, at 252 (“[Wlhilst a detailed point-by-point comparison will
be useful (and probably essential to an assessment of the novelty test as part of assessing
validity), it is the overall impression of the two (or more) designs that matters, not the point—
by-point.”).

678) Jonathan Dobinson, suora note 582, at 649 (“Most EU courts and authorities have considered
design infringement to involve an assessment of the overall impression of a design,
rather than a fragmented comparison of fully detailed particulars.”) (citing David Stone,
European Union Desien Law 253 (2nd ed. 2016)).

679) T-654/22 M&T 1997 v EUIPO [2022].
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3L QlTh wWEbA BU A As gARlE sk
THAAES Ao g Bajsto] BAlsla, 1 /i LARES] 2w uel A414
Ve st ete O HAFESS ARG AT AR Bzt Lol EAskaL 9l
© 202 Hol ZFA Al IS she A CE ofsfEth

CIxilel mAF EHCH A EH Fe|

18

1. MAA Qliloj 2ivt oloj™ Foio] =AM ojud

Procter & Gamble Company H-aol4 &= 24 (England and Wales Court of

Appeal, EWCA)Z “HAR1 FAF Bt A] 7Fg 5831 A2 ol Hol= HAIA Q] Qo]

th, B2, JHELS 9 S5UARI0| 554 24 AL7) B EAO] 2| AL 717l

ARGARZE R AAA Q1S FSlol Aol Bste] dloj= EdsloRut Fhe " Al A

gk} Qlet 680) Yoz}, TR T EAE9] o] ohyet =4S AEsiAY 915 11
s

L Boiol7lE A7 = 11820 EA A3t T o

()

Aokt o] 9k loleie Al Ao o] Basleln s sl ok 650
ul, Qlofa) EHOE Q15 AlEle] BAIHS A 2shEA RIS Qloja] HAKZ <13
EAw= Zlo] ohjel WAl R S mE HAH S ol BESHE AL 1 7%
ol slo] ubAlSEaL A ghete] ZMs A woln] ARAY ojelgS Zefshn e AH A
QRS Qlof2 EAFHA] gk o] RS AN QIE) 682 FaE, EU A AR
o ol MR Qo] sl ot BAE 275K ghechs Bobt gick 659

2, THA Q1 FIojiA n2iEl= MWO)XIQle] tie)
EUTA A& (recital) Q] A|147-& EU S-2r]|#}219] EEA(individual character)-2
‘71 g1l FA(corpus)” 2} H]J_J’j}o‘\ Y] A AE 7R ARgALe]| A F o2 o}

680) Procter & Gamble Company v Reckitt Benckiser (UK) Ltd [2007] EWCA Civ 936, at [3].

681) /d

682) David Stone, supra note 260, at 257.

683) /d. (“The Court of Justice in PepiCo has now assessed overall impression without the need
to describe in words what the two overall impressions were. This approach is preferred.”).
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£ Qg FER w}a} A AOR sk S-S oAl Al ulol 2t )
AEE CAole) SEA Be A FAH AGiele] SAS nefstol Hold AA o
9 Aok T A A5 et HatAlel Bl A AL
ek A] AJolg AAIE QLS AJohliin] BEtely] Sl welec

=
i

EUSECz}ele] U eE witt 3t Procter & Gamble Co A A =+ A ¢l
2(Court of Appeal)2 “Al7tgHnew) tjA}R1o] APT|=F12] FA(corpus)et A5
o2 39 fARE Ad7|e= Eupte] gl 4w o 2 A2 auks Afopd 4= 9l
o}, wheba mlAgE Zole]l Qg Aol HAA Qo] A 4= 9l AR Eolte
g, oziele] AAA el o F 2o ykolx|A| Hot At IS AE
(striking novel product)el] tigt HeHel= AP 2 EE HAA 072 dapr
AFET o 2 4= Qlok." 1L AAJsted68) APzl EU 55T ARIS] EEAS wth
ol olA Fadt a4o)a, yolrf tixile] HaHe Tt Al AAA QS wst
of YA E efEl= uff- S A%k a4 o]sHr,

Y BU SErixele] SE4 gtk A A4 QA w7tol mejsls Asrixel
A BUTA AT A1l oot “S235A deld Sosis sl Hoke] ARgS

2% Aol SAER ARl Tl oR el 5 UE U A “HIRE 8K
B4 Qe HARLO R S|l QUIT 685 TeA Ag A5 EU SETAIe] B
= I A o) fARRE AEiRtelo] QITka ShElekE BU SSux10] B4
A4 74 AR S el Aol 9 lgiths e ol i REke 7

3 919la1, FHFH Feke B9 T ARCARIS tAel FARFE lAEo] BU 52
TH1e] EEAo] 417 A 4 G oiX7k Uik, Tt REAPEABALE Hasy
Sanitary Solutions BRI FA AL FA4 XA 7hal ALg A

-

31 Gl of e} Apuiglo] tixpel A Eakd 4 Gk TAISHIh 656 1 o]

I

i_.

)
K
sy
r>~
ki

684) Procter & Gamble Co v Reckitt Benckiser (UK) Ltd [2007] EWCA Civ 936.
685) EU Regulation Art. 7(1).
686) C-361/15 Easy Sanitary Solutions v Group Nivelles and EUIPO [2017], at [132]-[133].
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24 BUTHA A7 °1El°ﬂl£ T"ri*éOl CRRol Al Hofol 4 BAF9] XAk 71 AHgA
7 Aselajele] dis) 9 Qlgiths He FWa 2 75 gron], B4 A4S
AR A1 A1 S oA 29 BU SS9 deagis
£ vxere] S A8k He 2R Sk webd EU A ARA Akl
o] ST B A 1708to] WARGItk helekE i SHIA HUU A FA

=]
ol Ayl FAel ek 4= A =ik

3, CIXIQI 484 Uklo] X o] WAto] EYE|0| YU B
FAH 0 R SEIRI0) R Ho| FA)'9] o] ERHE BS G FHS AN Q1

T A FA57E e A0 R nefErk Fe oM Av uiel 2k g, SS e

o] BEAo] QHEEAS TIsHEA TiRR1e] kel FA)'0] PAjo] H3kEle] QlrjehE
T HES Tielo] aRE B EU ko] AR Qe ol TS Almsc,

T—73/19 — Bergslagernas Jirnvaru v EUIPO [2020]

[EE|Ug] A2 Aok (wood—splitting tools) S tAIEC 2 sH= tx}elH
[SETIAR1a} A3Pr]RIR1e] AAZQ] FH]

EU SECIX! MSC|X!

S0, BU Qubige: Tiailo] Aohiis A Q1] ulaks Sk ool st
Bso] B vlio] Fgeolis o B, Z38 (synthetic) B7jolok Siekar w]
3 5 HACAR1} dhulsle] SEriAilo] Aolat HAIA] Q1A Xjohhi=A] BasHICE
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e e o bRl FEEE R BAl(base)2t Bl (lever)= BRI o
521 A2 A7) (wood—splitting tools)®] 716 & &/d0l <8l A=
22] Peli(basic element) 24 &3] Hofx|= F-Zo|7]= sh /<] A4 7}
L ARGALAAl 71 & Hol= FiolAt 83t Fgol7] = SHER o] AR S5T&}
1] Al EAom HelTh o9} tlEe], YU I 714 FE7t 7]=A
7I's(technical function) ¥} #o] L& 4= lkal 7Pdste et 7154 7150l 9
SfARE 2AE Aoleh= ol ke Hold 1 Faes WA 7k = gl 1
ZMA| EFeto] A=A Este] HA1A Qs deksfol jirkal EAERITY,
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J
ofll

13

Thd, o Akl AolollA] Wdsks Aol ESE o] B, dMe] o] 4
T2 SRR dwxﬂ%—o A7 B R tiRole gEle e o
T A3 Bstofol QIAE 4= Sl AF-AIQL 9] ARt Zfolof sigdithe 52
oMz A Vel Dlil% gake 1] 3] gra Wkt A, ANhHYS oF
CIRRQL ALolof] it 2pojdo] 171z St of2iRh 2jolxdo] oF HARq1e] #[ulja] £4<]
TS dlfste] AR Aolet o1
Aol o] Apfrme] tht Alto] S ArmE 2 oH & mjojlt= < 1‘4%}0 Aol Aks
gt Aol o' sl S/ AlakE 7RI ARARE & TRl & ] AdolRt ZdAlA <

e e ZofRlAL B offriaL AT

9 STAS O tiRele] FEEE Bio] AFrialo)s £5] Mol T g
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of A efoll A AAIek= BlFo] Ath= e ol 2 1 i 85 Kok

o E42) Aol Aol 50] Yl sht 1 Aol e 2 7l e o
A n|A Aol Hel Basirhs ol SRS Rz Buksiirt, Aejshat
W, OAEES ARtell mrebAs FAAS 28 HEo] TXRl fA} wek A 837}
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F{N' oI[‘l
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WA=, "Rl A BEEAE A

RFEOHR]),, FEAH=, 2007, 6518,

691) EXkFIR, "TBEREDES,, RFMNIRE BPIEBAR TEFREMERNE 1985, 4013,

692) TIHE, A MF 690) A15-A16H“RIFBBIICE LW THRDEAE (B51E , BEE) iWRICERS
BEIELLTVWARHIC , A BREEREFINB iuut,tbﬂ?épt%ﬁy%@%t?m; BED
SRR _ﬁé'é,fﬂﬁﬁﬁ%b‘%o)’éﬂi%%ict IPESHTHB. - LIch>T |, BBlIE , BEENT
BREEZEATAFCLBPTVB BB LI STER atimkab\‘C*EM?“%t\,b/\fVCaéé .

693) XE H, AQ A 105), BH("TDOEZX AT, AT TIRIZEERL R | BEEDIE#H 3]
ERTVBADBEREDEBE43.").

694) HmES 1B52.4.14 2 TFL—H VS $143645 281H,
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695) /NAE], “BIEBRRE245218ICDLWT, Vol.60 No.3, /N7, 2007, 6-7H.

696) /NAHE), TEREDHEEFIET,, 1986, 626-631H((BEEFEWHREEETHZ AR L0) BED
FEEFIRTOEEL | BWEDRT > O =B L , RDIMERD 54 U 2 ENEBEHE —DEH AICH D R
HSIUIEELT B WS Cellmh, BWEED EICAHELISEDTH > T, HOFEDEEZRELH
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