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Abstract

A trademark isamark used to distinguish one’ s own product from those
of other’s. A trademark must meet requirementsto beregistered, and rights
as a trademark arise upon the completion of registration through
examination. If atrademark isregistered, the duration of the trademark is
ten years from the date of registration. However, since the term of the
trademark protection can be renewed for ten years by applying for arenewa
of registration, the protection of trademark rights can be grated over amuch
longer period of time. Therefore, it is important to examine criteria for
trademark registration because a registered trademark gives along-term
protection to theright holder. In thisregard, thisresearch paper deal swith
descriptive marks, which is one of the grounds for non-registerable
trademarks, and acquired distinctiveness as an exceptional ground for

registration.

This paper reviewstherelevant legal statues and various precedentsin
the United States, Europe, Japan, China, and Korea on the subject. Asfor
descriptive marks, Japan, China, and Korea have a clear definition of
descriptive marks in their trademark laws. While there are some
differencesin the wording of the law by country, the general consensus
in the three countries is that descriptive trademarks are trademarks
consisting of signsindicating characteristics of aproduct or service. Inthe
case of the United States, its trademark law, the Lanham Act, does not
provide for adefinition of descriptive marks, but the specific meaning of
the descriptive marks could be found in examining criteriafor trademarks.
As for Europe, the European trademark includes genera criteria

stipulating “trade marks which are devoid of any distinctive character” in

xii




Abstract

addition to descriptive mark.

Regarding acquired distinctiveness by use, it was examined that each
country hasaprovision that statesamark can be registered asatrademark
if it has enough distinctiveness by use. However, there were dlight
differencesin the requirementsfor acquiring distinctiveness by usein each
country. In the case of the United States, it takes five years to acquire a
secondary meaning corresponding to distinctiveness by use. In the case of
Europe, in order to be recognized asan EU trademark, distinctiveness must
be recognized in all parts of the European Union. In this regard, the
requirementsin the EU seemsto be stricter than thosein Korea. In Korea,
before amended, the Trademark Act required “remarkable” recognitionin
relation to the requirements for distinctiveness by use, but with the removal
of the requirements through amendment of the law, the acquisition of
distinctiveness seems to have eased compared to the past. Therefore, the
requirementsfor distinctivenessvary dightly from country to country, and
they can be considered as reference cases in relation to the recognition of

distinctivenessin Korea

Regarding the determination of acquired distinctiveness, surveys are
conducted using various techniquesin the United States. In particular, there
aremany casesthat can bereferred to in Koreain relation to the selection
of survey targets and the preparation of questionnaires. So, it is worth

referring to the cases in future trademark lawsuits in Korea.

The number of trademark applications and registrations is increasing

xiii




Abstract

over the years, and the number of trademark-related disputes are aso
increasing accordingly. Therefore, it is expected that therewill be more and
more cases of dispute over whether amark is descriptive mark and whether
amark acquired distinctiveness. In thisregard, | hope that this paper will
serve as an opportunity to review relevant legal statues and precedents by

country and back up relevant discussionsin the future.

Key words : trademark, descriptive mark, acquired distinctiveness, survey,

United States, Europe, Japan, China, comparative law
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15 US.C. § 1127

The term ‘trademark’ includes any word, name, symbol, or device, or any combination

thereof -

(1) used by a person, or

(2) which a person has a bona fide intention to use in commerce and applied to register on
the principal register established by this chapter,
to identify and distinguish his or her goods, including a unique product, from those
manufactured or sold by others and to indicate the source is unknown.

44) 15 U.S.C. § 1052.
[ Trademarks registrable on principal register; concurrent registration ]
“No trademark by which the goods of the applicant may be distinguished from the goods of
others shall be refused registration on the principal register on account of its nature unless it-
(e) Consists of a mark which (1) when used on or in connection with the goods of the
applicant is merely descriptive or deceptively misdescriptive of them...”

45) 15 U.S.C. § 1052(e)(1).
46) TMEP § 1209.01(b)("A mark is considered merely descriptive if it describes an ingredient,
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quality, characteristic, function, feature, purpose, or use of the specified goods or services.”).
47) In re Bayer Aktiengesellschaft, 488 F.3d 960, 963-964 (Fed. Cir. 2007).
48) Suman Naresh, “Incontestability and rights in descriptive trademarks”, 53 U. Chi. L. Rev.
953, 959(1986).
49) /ld
50) TMEP § 1209.01(a); 2 ARI2= In re NC Lottery, 866 F.3d 1363, 1367, 123 U.S.P.Q. 2d
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7} tf21} 51 Abercrombie & Fitch Co. v. Hunting World, Inc, 2] $He}aHHofA
A A2 FAof whet MY AFRE Tl 7HA] HEE Ak EReltt 52)

2]
S 2 ot A3t W= APEg e Ao met @ LW E A (generic mark), @ 7

_

%2 FAHdescriptive mark), ® A& FAH(suggestive mark), @ UJHAHFA}
(arbitrary mark), ® 20](32}) x4 (coined mark, fanciful mark)©.2 &3t} 1
HT 3 F 28 obdd|, of= &ol7k ARE-E= A7 whet
Shto] JFeoll A ThE WFR o]Fo] o|Fo|d 4= 7] wiwmolth, ok&] shte] AfE
oA &7t thE 4= ql7]ol 8019 ARgo] Eebd 4= itk
Abercrombie 340 W2 B& = Q) YA1F A (suggestive mark), @ &34
(arbitrary mark), ® 23 (fanciful mark) ol siEsl= Mol thsixl= A3
ArEA BHo7F A= 2o Erh Qualitex®] thi Yl FAol|A Breyer TARZE AJA|
SholE 59, eX] A yof] FzhE A TholQl ‘Suntost’ E+= ‘Suntost Marmalade’
= Tols B 3] BEY B AlEe SAE vehdich 59) o]2igk A4H4] (fanciful)
ojghz gol= Holl o] &R EAZQ] 4 HAIR QIASHs Ao R AL, A3
= IFE 1y @ 1A (descriptive)?l 8019 - o]5 L AAH = HEsh= 2
o2 9Lt Al EAE UEhA == 2214 oJu|(secondary meaning)E A|YA| ==
785 AlRto] Aol whek HE 7SR A3 2 4= kAl skl Qieh

A= ARl WE AEEA L BT MRS sk e ol theh &B|A <l
S

et s W ANl W e

of

¢

_

42 AR Gk AR BAL g Al B ATE SWSHe AEo] ARgaks
o2 B HAH wo] o3 urEI Aok SH= HAolTk 50

el=rol= HolRle 71eAd 2ol e 44 Aer B, 2% ARlely

1707, 1709 (Fed. Cir. 2017), 13 U.S.P.Q. 2d 1753, 1755 (Fed. Cir. 2012); In re Fallon,
2020 U.S.P.Q. 2d 11249 (TTAB 2020).

51) TMEP § 1209.01(a).

52) Abercrombie & Fitch Co. v. Hunting World, Inc., 537 F.2d 4 (2d Cir. 1976).

53) Thomas R. Lee, Eric D. DeRosia, Glenn L. Christensen, “‘An empirical and consume psychology
analysis of trademark distinctiveness”, 41 Ariz. St. L.J. 1033, 1035(2009).

54) /d.
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Aro] AXA HAEL A7) AulF QA1 Sof| tjslo] AR T Ajn|A0] ] F 0]
A A1 AdstAL ol 2|43 ‘el- e 2] Al (some tolerably distinct knowledge)’
< ALsl=A& A H= Aot} Blisscraft of Hollywood v. United Plastics Co.
AP A] B 37T Aol el = B E7F AR A A B 7R A /1A of) w7
S QIR T2 GAIA FFARIAE FEghrhal TAsHTE 57 = ARt A= R
o] 25 25221 oJn|& Agekr] ok Aol 7IeAoletal & 4= gk st
S=Hl. ‘Poly Pitcher2h= ©oli= H1%7]€] Molly Pitchers A4AI7IAu FAISHAL,
S Tol= AEEA Y Al R AE Zh01 QItkal WS

55) Amanda V. Dwight - James E. Hawes, Trademark Registration Practice, Clark Boardman
Callaghan, Second Edition, Chapter 7 (Updated September, 2023).

56) Dinwoodie Janis, Trademarks and Unfair Competition : Law and Policy, Wolters Kruger,
Fifth edition(2018), 48 (“Judge Learned Hand made the not very helpful statement. It is
quite impossible to get any rule out of the cases beyond this : That the validity of the
mark ends where suggestion ends and description begins.”).

57) Blisscraft of Hollywood v. United Plastics company, Marmax Products Corp., and Morris
Shapiro, doing business as Great Eastern Housewares Company, 294 F.2d 694 (2nd
Cir. 1961).
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(2) A Hl2E(degree of imagination test)

% EoflA= A o xpt 4o 2R AR A4 AS A|5H] S5k
Al Qsk= A S ERIgT ARERE AR £ Ak FAIA wof
o] ZZHAQI ol 7MA o|FHA|A] o™ YA o] obd Al S 7E 6]

AR R 59

af E= RS QPAISHY] Aot AR Adsks A 84 E vheo] Wokal AA|st
At 59) SHH Entrepreneur Media, Inc. v. Smith THZEo|A A|9AH FFAHYL
‘ENTREPRENEUR’ 3#7%olli= ojwet A= SHtE %] ofow HA4eo] gle AR
7L ou|E ol = Qlomm Y|P St FAlel tiRt 7] ol ¥

A - 9)c 60

ki

e

(3) AAAS] H A A HAE(competitors need test)

AR 8 HIAE = HAIA RIA] o 55 dekste] QoA BAATE AR4l9] A
F= 71E5h7] flste] AR E AuiEe Aoloh, A7 AFEe] el o] ninlsto
BRI ARAL O] Aol L g RE AN Fasdo] QltkaLl AZkel L A HAIA 0]
I, WA AAAZE AR AR B AHIAE ARstAY 3aLsty] fiste] 1 ARE o
|k A 0 2= AR P Aol vkl AZbekd 1 AFsEE 7)Aol 61 At 9
3 Adst7]ol A=l7F Qlal(remote), W|H(subtle)siAl BRI dE Eve
AUAE A Fart ok, s e TR AR Y ko] oIt 62) ey A

o} Afu| 2o HiEt AHTE] A HIAIX|7} 2R Aol 3 watelel AAXTE 150 AE E

_

N

r
o
0,

>

i

of

58) McCarthy §11:67.

59) No. 21-CV-2416 (TMR), 2021 WL 5919367 (S.D.N.Y. Dec. 15, 2021).

60) 279 F.3d 1135, 1142 (9th Cir. 2002).

61) Rodeo Collection, Ltd. v. W. Seventh, 812 F.2d 1215, 1218 (9th Cir. 1987); Zobmondo
Entertain ment, LLC v. Falls Media, LLC, 602 F.3d 1108 (9th Cir. 2010).

62) /d.
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© AHAE AYsiy 3ad o S §olE AT sl == A7 ole AT

AR B BaBE BN ALY E T A AE
2 SR Ywol 2UE BRER, BAA} ST S ALGSlor ¢ TR
Aol Ak 714 ol s 7Rsgo] k60 Hi 4] QhAI7 A} Azt
A% BAAL AAe] A el AuIaE Ak o DR 3 7ks

o] AThel Sg AHEV} T 9hAlA] ApiEets ofnjo]ct 69

AEE W, 71 5AA AHES Axdo] B9l HleESE AFy #RIg
‘HOUR AFTER HOUR'67eh= 3742 7|52 4o sfiggictal ddatgict, 68) 2 A}
QoA i MY H e EHE 2= AR Wkl tE AAE A At &
Hes &= As aHEA Gelal dojd Aojug RS w3t o 8o
Uth= AollA 7124 7ol siggicial ®ok
2 ‘STEAK AND BREW(AH|o| 29} W) 69 b= 334 oJA] Al 1} 7
sto A= 7]eA] 4ol sigeithar Aesiqlt) 0 o] = thE YAER YA B3 A

S AT

als

TS

e

63) /d

64) Rodeo Collection, Ltd. v. W. Seventh, 812 F.2d 1215, 1218 (9th Cir. 1987).
65) /d

66) E&EF 40), 220.

67) Johnson & Johnson v. Colgate-Palmolive Co., 345 F. Supp. 1216 (D.N.J. 1972).
68) Schechter & Thomas, Trademark Law, West Academic Publishing (2021), 56.
69) Longchamps, Inc. v. Eig, 315 F. Supp. 456 (S.D.N.Y.1970).

70) Schechter & Thomas(F 68), 56.
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o AdS PFsR] wEeltt, Eu sl S ARl SRk REEA] 2|
S

o]} Wiyt whufstolof s ZLe oheta Rgleh. 7D

=, 7124 3o HIEA] AEe] Ha=219] A (essential nature)S FAIT A=
o g AE dste] 43S SW(some aspect of the product)& 7|&3sHH

o
o,
N
2
rO
E
Iz
_|>i
=2
)
1)4
rr
o
Y
)
re
o
e
>
o,
oz
)
<
@
=
=
Q
:
8
D
=
Q.
o,
5
3
=
(]
0
Q.
O
8,

(3) Ql=toi& o]Fo|H 7

ejzol2 A" Ao A Fol2 Wste] I d nrt AEd wrske
7|eA BARIAE Weksit 74 ARATGA Y3 oA YAMSEFER (oFgo] o]
A 71)eks izt A3kl tish AMg-E w ©A] Ve d 2o dskled], ©f
L g gholy Wodsha ‘ol eiR)of| Fgsls Thojol 7] mEto |t} 75) o}e] AFEA T
G Ys)E AR PAof dis] AE ‘SAPORITOBH= 4o dis|A] 7142 &
th. 'SAPORITO2h= 40| Wt sholtks @olg A Ash7] )

il
AL
_OIL
bt

71) Schechter & Thomas(Z 68), 57 (“That does not prevent us from classifying the mark
STEAK AND BREW as descriptive if the restaurant does indeed serve slabs of beer and
pints of beer. The Ninth Circuit explained the point clearly saying "merely descriptive
marks need not describe the ‘essential nature’ of a product; it is enough that the mark
describe some aspect of the product.”).

72) ld.

73) EMHE 40), 220.

74) 2 40), 221.

75) Schechter & Thomas(Z+ 68), 56.

76) /d.
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et} 71, 'SUGAR & SPICE 2h= 70| Aol AMg-2 747, 'SUGAR’ - "SPICE’

2he e dole Al wRsl 71eAd Age AYARE 7 eert Ak Aol

~~
Ut

) 71

Aol 71 BAO SAFSREAI) HF SAL, Adlo] S GolE <145 9]

el

Ch= SA2A 2R AL AR, Al 9 718 7HE 22 e S4E B9l ¥
At} 78)

7F4, APd(Dictionary Sources)ollA HAIE 8012 oju|E E8f 712 E4of i
sh=%]& Hgh 4= QIt} In re the Chamber of Commerce of the United States of
America A|799 4% ‘National Chamber'2H= 30| 7]&2 412} B s}
g 8ol AFA o7t HEH vl vk, A3l National Chamber'©] A
AR Ao whef s gol= L7 A=Aoln, Au3]o)ast #lH AH|AE Ve
Sk 714 o] sfRivhar skt

ot FARRE A E= AlB| 0] iRk TR AbeRe] ARSI (Use by the Proponent
and Others) WAl& ©ofQ] oJujof tfgt A&7} S5 (Expert Testimony), Googled}
Lo AX AR AT (Google Search Results)® §roio] oju|o} 11.8-Alo) tigt Z77}
4= ATkaL shar ik,
71yl ARt 71ed] #ARIAE wesel qlo] AEERAPE adE AllEe]

o}.50) 7174, Schmidt v. Quige?D AFlol A YT AEABFAASL AR 52

N

e
rlo

77) Schechter & Thomas(Z 68), 57.

78) McCarthy § 11:20.

79) In re Chamber of Commerce of the U.S., 675 F.3d 1297, 102 U.S.P.Q. 2d 1217 (2012).

80) Daniel A. Klein, “Admissibility and weight of consumer survey in litigation under trademark
opposition, trademark infringement, and false designation of origin provisions of Lanham Act
(15 U.S.C.A. §§ 1063, 1114, and 1125)", 98 A.L.R. Fed.20 (Originally published in 1990).
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=
ShE ATEESe] AVHLAL oL, Ut sl Ego] 7144 EAolx 2144 9
nlE SO ARE S| M steka Skt
H

7N} AZo] gt o] Al=dl, “dExAf o17dol ‘Honey Baked Brand Ham'of| Hisf &
of& Ao| Sl5u7t?ehe Awol EFE ek o] Aol FEAY] A9 2E
(96.3%)= ddthe SAAY @WE sk3lal, E SHA AU(100%)E Honey
Baked Ham'-& ‘Honey Baked Ham Company 2] A& oA ut Stuj7} 7Rssichs AS
ARk ekl S5kt o]of ARExAF A3l=, 3F ‘Honey Baked Ham'9] ]|
7h 3 B e A dubgAo] ol 7] 7ol sigrittar wekskeiTh,

E3} Bass Buster, Inc. v. Gapen Mfg. Co., Inc.82) Ao A% YA u|7]o| &
El= A3 Beetle'o] 7] A AR TS| Slo] At dapt 8= &
ARto A= AL 7] A= G Al Dzt Az HajgE Beetle o] ek 0] 59] &2t E

of| A== S AR 7F 9
gk wgde] 152 AT FARE 714 ] sfdstee ARE S50l EH
S=A7F A o] =3l

Uil ‘Beetle'olgh= WAL n7)7}F 25824 o2 wd e 9F fAlsHA] kot AR

Fol 7Fsslths Ae 557 flsto] AwAl 27 AAsHIT & Aol =

A AL u71E Y3 Aol i WAk A

A\ 1(Jig, BAEL TSI Shlisk] $15) A%

ofd

81) Schmidt v. Quigg, 609 F. Supp. 227 (E.D.Mich. 1985).
82) Bass Buster, Inc. v. Gapen Manufacturing Co., 420 F Supp 144, 191 U.S.P.Q. 315 (W.D.Mo
1976).
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A Bol=AE AYBIEE. ole] tish Beetle' )77k Sy A7 Helckn tiker A)
o A A du] Bttt B AR} ATkE R 3 Beetle' 1]7]
PhargelE T1Ests 208 UYL S flonR FEESo| Fhsstehn 34519
o, olo] ths viFe APHAS G vt BEeHOR Geel fAH et
L= Zlo] YFEIck Besigict.

BN

o}, WAl

7147 ] SazAlol halAl Rt e ehAlolAl ke 42 glet,

(1) 55 A

AR FEE R ALE] Qs Ego] sig oIt Al s T

AEAIARO] 29U AETL 7147 SAoleka w2 Uele o] A
Al RAG AR ASSITHs $75 AZsior it AT &
A2le] AL Agsto] FEUNE A% AWSHEE & 4= olek. wejE AAo] 7]
&7 Aol T WeSto] AEEEES ARG 49, 2UAL W] FH3}o]

83) TMEP § 1209.01(b).
84) /d
85) /d
86) TMEP § 1209.01(b).
87) /d
88) TMEP § 1212.02(a).
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5} 4 ¢ Q3] (Trademark Trial & Appeal Board, TTAB)o|| &4E A7|& 4

AT
ek, 59
AT B2 U olofl B=akA S FHULL

AALdZEE 60Y olujo] Aules|etAHA(United States Court of Appeals for

|Ta a2

_,_.
~
o.
i
jatal
~
el
r o)
1o
i)
o,
filo
l-fO
Oto
_‘_.

the Federal Circuit, CAFC)o|| &% A7|5}1 2EZ o &2 AultHY(Supreme Court
of the United States)o|A THEAU, Et= AYAYHY| Aistar AadiAHAd
(United States Court of Appeals)©]] 3}AgE the ZE% o2 At Yo Aarsh 4=
Art, 90

Y A (United States Supreme Court)

AdgLud

o/ g |

(United States Court of Appeals)

)

AT

(United States Court of Appeals for
the Federal Circuit, CAFC)

(United States District Court)

g

SEHEEA A
(Trademark Trial & Appel Board, TTAB)

{_\A

Ao HESSAEEY

89) 37 C.F.R. § 2.630).
90) A 40), 461.
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AEAATO HEE RS $U5HH A3 HEAIBT L9 S20] tfat o] <]

ANAEA ] FofaiA] HH, A AU

2t
oX!
o
ot
S
30,
=
i
N
ﬁﬁ
flo
o|N

Q) &5 Fa2A

>
2
<
off
it
o

|5 A3A= Fal A7 Tedt 71eE] 24l gt A

N
F5 AP & 4 Gtk o, oleiet HANHE $5Y o]F 54 ofufef b

N

91) &M= 40), 461.

92) 37 C.FR.§ 2.101(0)("FESEF0| HHI} SSE0| &l YR E2 F7EX SHATIAAS|0)| O
opIFE e 4 UCk").

93) TMEP §§ 1216-17.

94) 15 U.S.C. § 1064

95) 15 U.S.C. § 1064; TBMP § 307.02(a).

96) McCarthy § 11:43.

97) Park ‘N Fly, Inc., 469 U.S. 189, 105 S.Ct 658, 83 L.Ed 2d 582 (1985).
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7t 71ed YO0 E el AL
[ In re Bed & Breakfast Registry, 791 F.2d 157 (Fed. Cir. 1986) ]
2 ARRbof| A= sHtoflof AH| 230t TS| Afats5Fo] o] ol 4= gle ARIAI7L
= 7HQl FEoll A
ERQLS 13 st of|ofS 913t AH|3t0]al, 7]E0] T5% AfH#= "B&B International”
&5 7Fsdol EAI7E Q%’i‘:}.

WA ESAIREAY AARES “Bed & Breakfast Registry”7} “B&B International” 3
b S Alsl] TETsAJo] Qrhs o] 9& AH|AEC] ‘Bed & Breakfast Registry 2
SES AT 98) ofof thaf AU = ARAES FAISHIH

AL “Bed & Breakfast Registry”9} “Bed & Breakfast International”&
U Bofo] e A g GASIA] akkor “registry’?} “international”o|=}

= YT u|E ZIR] o=kl By, wheba] g el F=EoA BRlE ¢
SF &k ook 98t AHIAIE “Bed & Breakfast Registry™ @] 5-50] 2§41 ofjeF o

AlH|20] t3F “B&B International " #He] % 7M5AlS o] G2 AR E oA o Hrha

[

Ir
@b

o

<

30,
o
I
o|N
a2
-
>
)
2
1

z
olof uje} FAHYUL “Bed & Breakfast Registry’?] 5271542 HESH| YalA
+ TRegistry' 2k= ©ofof] tigh oju] BA-& 3 th3, AFATTA LA “Bed &
Breakfast Registry”7} Qul&Ql APAA] oju|& B&B <HF 528 Arsl= Ao o]
a4~ 91, B&B «8F S50l thet W A2 Add 4= dvkal =l 220 &7

7} ek B sk

- _l

_1>4

98) In re Bed & Breakfast Registry, 791 F.2d 157 (Fed. Cir. 1986).
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[ In re Camel Manufacturing Co., Inc. 222 U.S.P.Q. 1031 (TTAB 1984) ]

2 ARRto A= 'MOUNTAIN CAMPER #h= /329t ¥sl 91919 4371 9<=3
4320 17 FZNEE A=A AIE L, o] tisiA = iR Vel R Vs
2 7o) sigsh=A17E HeE A

S5 AR A3 § 2(e) (1)l whel 'MOUNTAIN CAMPER 2h= 8017} ©
19 dlig AulAE AHdiths olf2 YUY AR 555 ARSI 9
AARo] AAR10) S ©A] 7] Ql Ao g weket 4= "MOUNTAIN CAMPER”
2h= §ol7t Ted] Bl AR 1 {3 71 5] wizel et Camel Manufacturing
Company, Inc.i= oF¢] H] 9 &7 Fofe] Anfj(retail) AH]A W LA F AH|A
(mail order service)'ollA]¢] ‘MOUNTAIN CAMPER'2H= AME9} sl AAlte] 7
Aa7ge) sl S5 Fsk3ct,

SR A 9 e FE AHIAE Fof| AlTEE e Rl FER L 7S
oA & 4= %ol YiFd FEE fi5olal, 2 UPEOE HA A 2 Ve F=
olgt= A& TSt e U] AR oF 62%7 4ot A}k 7HEA] ¢k A ]

2 Aol YAIskAL ATkl sk o]F FEl FUUL AHIAE e A7t ©ed

I ZAR EU019] AE Fofl= AR Ak of A (mountain camper) 2 A3 &t
SF AMES FUiARE B = Qloks A EQITE ESF 1919 Ao st &7 7}
g2 0| 97 gickeo] AREEL Ao} ofd 2 Eof|A TujEw, A7 xg]|F oz Al

o2
(N
i

Aol A3 QA S ARgolet stejeky BE X222 98] Al (9O of
QUTks A AR S9Iek, ofo] AEATY AR B AT 7] Holeka ek
shoiet.

99) In re Camel Manufacturing Company, Inc. 222 U.S.P.Q. 1031 (TTAB 1984).
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[ In re MBNA Am. Bank, N.A., 340 F.3d 1328 (Fed. Cir. 2003) ]
E Al of| A= 'MONTANA SERIES' ¥ ‘PHILADELPHIA CARD’ AM#7} A ®
Au|2~o] FHolu EAOf gt JEE SA] Ash=A|7F 2A1= At
AL7tE AulA AFEGA (MBNA America Bank, MBNA)= AFEAITEIA 9] 213] 9]
‘MONTANA SERIES’ ¥ ‘PHILADELPHIA CARD’ Ab3to] that 7 & Al Ao thaf a4

SHIch 100 A9l Michel BAlE, B HESS A 1S AuIAE W] 7%

|

ol
J
ol
ol
rir
pou
o
N
iz
ol
o
rir
fn}
i
ot
>
i)
2

(merely descriptive)sh= AL 2, o] AFRZE
o A7 okl FAISH

A A= E A7) AR A 9l 27 (substantial evidence)ol| 23] T3] 7|4
Aolehes AT AR A sRsk=Alo tiet HE} o] Foffnt, 4
Helo ule] A7) A|E Fl Au| A0 ZR oLt EAo| B3 AHE ZA| AUst= H
ol 714 o] Hu, A B AH|2e] FHou S0 =Eshy| S8l A
A7y 9l o] Al(imagination, thought, and perception)< QT3 H, 1 AAHLE A
Zolatal Hofrh ¥ ARFojA] MBNAAK= 'MONTANA SERIES®} ‘PHILADELPHIA
CARD 7} #8274, &, d3v], BZ7|7F & 5 MBNAALS] Al&71= Au|2of 3%
St ARES SA| ALshA] 7] witell HAIA (suggestive) ol A Aol (arbitrary)
golefal F=slh, ey AR i fel= MBNAARL T6 AH|28 ofuzt
‘A1 2182 (reasonal affirnity)” A1-8 7H= AR AE Aldtthe AHE S8,

ol 54 FA Ee Tt AR e A W] S AT A wd =

N

A

olol thaf kU AT LUBN Y A4S EFshH i, A2 A ¢l
o]% ‘MONTANA SERIES'= MONTANAE EX 0 & 11 A87IES Yl ARE

o7 o]Zé}= 7}=o]m, ‘PHILADELPHIA CARD'= ZeldlujolZ A5 slal deldy)
ofel FUAIE7E Ush= AFElA Tagivhar Hdth webs Faiede T ARt
UAF o] A] QfTharL FAJSESIT

100) In re MBNA Am. Bank, N.A., 340 F.3d 1328 (Fed. Cir. 2003).
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[ Bernard v. Commerce Drug Co., 964 F.2d 1338, 23 U.S.P.Q.2d 1231 (2d Cir. 1992) ]

H A= ‘Arthriticare 2= AFEZ} 2342 ol E AU x| o= 7142 EAQ1A)
eF W) s A7 BE A A= A Ese dl AMEE AlEolEte FEE TAIE 0
3 Z7bH o Adshiexzt BAlE A,

‘Arthriticare’ @] A3 HAR= 2 AFE7) ‘ArthriCare'2h= EF AbEof| o3| Zaflw ickar
225 A A a2S A|7|Fc) 101) B AJolof|A] -8 ER MLl ‘Arthriticare 7}
TEE A7 o|ee] BpAlo & ALgal] gt AR iAE 4= girk i weksieltt =
gh, ‘Arthriticare’ehz #74-2 WY T4 ARk Ul AM-E= AlEolgs JEE
TFAA ol H2pxom Hdditial Htth oo Al A waloAl [t #EE

olof tiaf FAHYL ‘Arthriticare = AH7} B2 AlEo| 275U A2 24
E= AHEAEAE 7IEshaL 9L, 2204 Ui AUA] =Tkl FAISHIT ERt
‘Arthriticare’= A= T2 AB| A7} AJLEE dulzlo] 4 (EY 2E 95t 1 7)
= 7]&3eka Bokt), o]of AL ‘Arthriticare’ 7} 7154 3Ao|2kal St

oA o] HAZS FAISHAH

ﬂl

s}

[ In re United Trademark Holdings, Inc., 122 U.S.P.Q.2d 1796 (TTAB 2017) ]
2 ARt A= LITTLE MERMAID eh= 340] 7|54 31417} A = ict,
H AR A United Trademark Holdings, Inc.+= AR ‘LITTLE MERMAID =
ol sl A st ou, AEATITaHs= & 2o Qloje ®Y
A} wrdste] 7|2 Aol sigRitial sto] 558 Adske AES sl 102 &
1 LITTLE MERMAID' 2= o]F°] T3] YA £ A7 Q7! vtk BE'=
ofmjst= Zlo] okde}, A9 2001 o] H 37 S (public domain)oll = 54 olok]
% EA A EE ultetal =451l

t’l

o

e

101) Bernard v. Commerce Drug Co., 964 F.2d 1338 (2d Cir. 1992).
102) In re United Trademark Holdings, Inc., 122 U.S.P.Q. 2d 1796 (TTAB 2017).
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=3} £0] I o] A E L} o] ¢0loj= Husls FAFo g HloEQ] 2= 98 M )
9 PR SAE Aok FAIR QIASHA] etk B QIgy) wRisto] AMES
T2 Ao ‘LITTLE MERMAID 7} ©2] 71<&4 3419l kolalaich

[ Real Foods Pty Ltd. v. Frito-Lay North America, Inc., 906 F.3d 965 (Fed. Cir. 2018) ]

. ARQFoj A= ‘CORN THINS'®} ‘RICE THINS' & 71A] AF3Eol| isto] S0} &
olel fol7l AEe] B EL Lol Bak ALk BAE|LY,

Real Foods Pty Ltd, A= ‘CORN THINS ¢} ‘RICE THINS 2= 5+ 3274 ojjs] A3t
=92 51 103 ‘CORN THINS &= 245 U= & 3l vhA3E I (crispbread
slices predominantly of corn, namely popped corn flakes)E 2Ju|dlH, ‘RICE
THINS &= &8 5 2 3F= vlAFeE 32} (crispbread slices primarily made of rice,
namely rice cakes)E &u|gtc} o]of th3f] Frito-Lay North America, Inc AF= At
 Fe A Qe 714 Bgo|na S2o] ARslolor gt AL, ol
ol AHEAITRIAS PR A7 T 7140 Bolu], Auele 91X Ksjeict

CFSPH A Real FoodsAke] &S A-SH= 422 3litt, oo 23t Real FoodsA}

H

PR U 71EA AR ol gt Ak Fhofl §lofA AH|RHE¢] ‘CORN THINS'
¢} ‘RICE THINS'E 717} <0t B8 ThEo|7] R @ o] 3xtel= A& 52t os
o = drkar Boith, AU AL 71 AR1A] wshr] Sl AR A9
A Q12 arefsto{of sh=t], Real FoodA7} &¢%F ‘CORN(S<=4~)'¢} ‘RICE(&) =2F

2] )
80| Real FoodsAke] A&9] “#4 Ei= 4/4(qualities or properties)’?l g+

14

mlo

4
%
o>“

(ingredients) = A1&3}7] wjiof 71&24] 40 sgstctar TAJSHI )

103) Real Foods Pty Ltd. v. Frito-Lay North America, Inc., 906 F.3d 965, 128 U.S.P.Q 2d 1370
(Fed. Cir. 2018).
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[ Tiffany & Co. v. Costco Wholesale Corp. 971 F.3d 74 (2d Cir. 2020) ]

2 ARMIAE 71e4 4UReF AHel Tiffany 2= ©of7t Tiffanyeh= SAR)
et g Ao R 7w oulE AUA7E EAIE A,

Tiffany & Co. v. Costco Wholesale Corp, HZAA HEEAEL] F8 AJAERQ]
Tiffany & Co.+= Costcos A= ‘Tiffany eh= AHES 9] Tiffany 2B Q] tho|o}
HoE dfsle A AREE Fagitiar shdA &5 A7IsHATE 104 Costeos
Tiffany 2= #4842 BHA] 9] 28-S AWl ZolA TiffanyAte] AlEe AAsH=
Zo| olyglar 451t} Costeco Tiffany”7} Bt o|E20]7] 3lx|ut, i thoj=
de] AMEE REA 9] B4R eI yto] Eof Qlrkar =45k3IT, Costeo Wb
A|o] AlzAL o] Fo] HESHA gol Hof Qlal, anAE EHAHA T 7RsAdo] Wit
o HHpsiglon, Ay &30 lE e Costeow lid HHA[S] 2EHdS ARstr] ffsf
Kolm ARgstglen g AR AFA o] Qltkal ket

olo]l s A1HHAZ Costeo?] Tiffany'2h= o] ARG Tiffany?| &5 ARE
ZJaliskadar, Costeo®] 3§90l aLo)7}F UATkaL TASHAT,

ey e Costeo®] 743} WA @ Tiffany'+= TiffanyAke] 43
Ao g 7| oulE AYH, @ Costco= W1 1HHS V= o ajd 2JuE B Y2
=5 Y= u AW o R Tiffany ehe &ol7F 71s2]olehs aidddhe] dehe 3
Koletar BAsFTE BjAIYTES Tiffany 2= TolE th= o2 £ ‘U] (ring)’, ‘Al
B (setting)’, ‘2EHY(style) ot 22 Tolo} Il AREE uff tholol2E Al E4 &
F= ufeiths A dibzor defA Qlepal shgint, ofof] Fa e Tiffany eh=
o= Tiffany SJARR= E709] 71291 &n)7t 9o, Costeow o237t 7154 v
= bl ARESE Zloletal FAIsH T,

i
of —“~
ol

=

o
i
AL

r°"

104) Tiffany & Co. v. Costco Wholesale Corp., 971 F.3d 74 (2d Cir. 2020).
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1. QHAE B0 R Weket Al
[ Two Hands IP LLC v. Two Hands America, Inc. and ABC Corp. 563 F.Supp.3d 290

(S.D.N.Y. 2021) ]

& Aol A= ‘Two Hands'g= 3£40] 7|3 3
ol telAls S TAo] A iz Alblse] 4R, B, 479] 2749 e Hg

SheAl ARSI

Bz, T st E Ao g dfjshs AEFE A5}l “Two Hands Corn Dog’
Z AR AR5 4715k 105)

olof thal AYAH YL “TWO HANDS 7} GAFE] = ARES - o7 7]4:5)4] &
om, AE T AuA AR FA AA9 Z7FHQ 7id(immediate idea of the
ingredients) & ZHIE HAYSA|E ooz oFx| A A}
2le ‘TWO HANDS 2H= £o] T 42 A]835}0] Hojof sl oF Wo S 210 ojalA]7]

<0 ol H=o) Aol BRslRE, o7 s o] YAIZR/] Alofekal Hyr,

<
T
=
il
T
QL
bt
o
@,

T
A

T

i)

[ Cross Commerce Media, Inc. v. Collective, Inc., 841 F.3d 155 (2d Cir. 2016) ]

Ao A= “collective' Bz 3A0] rA|A QIR Q}F Bl ‘collective 2=
FAOZ AU|A0] A 2| 4= QI =A7F A o] E Qi) 106)

105) Two Hands IP LLC v. Two Hands America, Inc. and ABC Corp. 563 F.Supp.3d 290 (S.D.N.Y.
2021).
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Collective, Inc.(CDAN= FFH, AUMEE, HES, Bz DYu]d 39 AA717E
et ARl vHAR 71815 AElsh= H o] e dolE 7N &4 ~ZE s
Algsh= 71goltt did 7192 ‘Collective Media, Inc.'#H= WA & 2007do] A
EQlar, 20128 =0 ‘Collective, Inc.’= WA o] HAE T 2008 EFE 2011 =9
o|27|7HA] CIAF= ‘Collective Network’, ‘Collective Video 2! ‘C Collective The
Audience Engine'gh= A#EE 55313t}

E3F Cross Commerce Media, Inc, (CCM)AR= A B =] go]g] 7|0k BA] A2
EQolE Algsh=tl, o] 2ZEol= 7|0l agAor npAY QS kil o
BASI= 855 Adr), £ 719 200739 Cross Commerce Media, Inc. & A=)
01} 20119 ‘Collectiveli] (2 A AF3E ‘Collective Intelligence’, ‘Collectivei )2 A}
U= AlAFSFATE

2011¥% o, ClAkz F 7190l FARE okollA] &95]7] wfZoll CCMARS] %74
‘Collectiveli] 7} 2HAE0lA| 575740 v EAIE A718kAT, olof sl w4
GEAH YL CIA) uj5-E2%4 ‘collective’ol] Tat 2214 on|E &535HA] Hal%

3, COMA B} 94 ARg% Aol g17) uhite] sig AlEe] 2t Hel7} gicka B

A 23] 3 A Y-S Merriam-Webster2] &2}el AFA o] &-8A} ‘collective’ S ‘71

= AA 2 s ofe] AR B AReS YRS WA, BARR HEA|, 5 E
& T = 22 02 A oRbrial TASIITE A E2 collective’ 2] 2|9} Cl
AL AE Atelell Al ZHA] Aado] Slaa ERlskGiT), axilo] Z1of o] ekt o] f
+ o Ak AA, CIAPE collective 3 PHAIR 71315 ASOIA Aled = S1& 7
Lol Hloly 74 TS ZElrkar Halth, =4, ClAk: o2 ZA; Aol A vHAE 7]
315 Ash= Aat wdsl, anAelA viAE S35 Fek(collective) 2 A5 4>
UTHAL HATE A, 3IAke] AL EQof= a1 7|35 YA S ARAIA] ‘R THE o=
(collective) = A|gqtckal Bkt

il
Ir
2

rr

106) Cross Commerce Media, Inc. v. Collective, Inc., 841 F.3d 155 (2d Cir. 2016).
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Tl AR AdEE RIS E =g glo] olFe dednto R ARk 4]
A}7} ‘collective’ O RFE CIAF H|Z2YXA] HAS AWsl7] offrfal Ht), u
2hA G CIAPT ‘collective Zh= §015 ARSdh= =

= APt ol 7Rt miAE =4S AlEdtthal A2S WE A5 Qe ol /i
3 RS B3] AU ‘collective' ZHs T ZEE CIAL AZE0]2] ofn
A5 QA= AL A AalA mofs atshs Aoz Helt o

CIAFS] 7% “collective 7} FA| A ol2tal FEshHA A 14% 2] Hehol| 2771 A3

o w

32
&

Rl

[ In re George Weston Ltd., 228 U.S.P.Q. 57 (TTAB 1985) ]
B Ao A ‘SPEEDI BAKE 2= 34bo] &A)2 3141917 shtalr| £)3) sl 80
7} 0] B dAlskE Hll Bk ARl HEE I
George Weston Ltd, AF= W% WkEo] i3]l ‘SPEEDI BAKE' 2H= 4] tislo] &

9] A1HL syl

v
Ir
o
Jo
Hu
)
i
o
M
mN
ol
_H
_SL
)
\‘[
o
é
O
rlo
~
O:
i
jabad
e
ol
B~
4o
e
ot
=2
e
s
jaad
e
flo o

ARV e, F As HER =2 49 At AA Sl 7R 2

107) In Re George Weston Ltd.,228 U.S.P.Q. 57 (198b).
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Sfo] JLio] o] 2 o] th(The distinction is often made on an intuitive basis rather
than as a result of logical analysis susceptible of ariticulation)il d}T},

AR A] AFEAITE}A$1 18] 'SPEEDI BAKE 2H= §-019] 7|42 37 oo
s W) vl Al 54, 2 when 417 o 19 4 ook B mEsh
QAT Wolzhe HUR10) oA WolSo] ohix EAFo R Weksllch

[ In re the Noble Company, 225 U.S.P.Q 749 (TTAB 1985) ]
H Aol A= NOBURST k= 340 hA| A A1 %8} A8l sl 34o] A%<
E4, B4, 75 = 45 vl SA] AgsteA] HEEHIH,
Noble CompanyAt= 2 W A|ARIO] AR = F/d A fgd 9 =
= 'NOBURST2h= #4-= S¢stglth. “1efut ol= qH7dd W4 02 Abgd off et
o] vaS WA 4= Qleh= 2l U= B 7s3 240 sfddith= o=

AREAIL, oo SUIS ARATF Lol 5T FetAnh

O

orth AFEA| TR 7)SA Qoli Fg AE S =] WA s, oA &
o= AlEol gt Aol EEshr] flall AdE, A B XS FeE skt
‘NOBURST 2h= 342 Al50] AME-E= e Al2| 2 vho] 7} dit] 27 of| A uhd g
7Ve/dE &Itk AS ANk, Bl AEof| o] 27]7kA] 3R] sl A (interpretation)

o] WastuE ¢hAA HAoleka Betster)

[ In re Pennwalt Corp., 173 U.S.P.Q. 317 (TTAB 1972) ]
2 Atol A= R AIAIQ] ‘DRI-FOOT 0| ek= s#7go] WA Al eh= A<52] &4

= &3] 7IEshe AYAL &2 dAE A9 oA AEH .

AN

S ol vi2 = IR AA|(H L = E) oF e sl 'DRI-FOOT k= 45 A3
2 5557] Sl 1Al 3 S9S sholrh 22y S EAS i Sl o

&F &kSlc =Ek
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gl ‘DRI-FOOT'o] 7|4 #go|gh= olf= Adslart. sl AARR &2 thof
9] ofu|7} Frufjrte]] ofste] ofsfjE]ar, URFAQl Aol A FARRE Al gkt AR
ok sPHA T 2212 o9} ARgo] o3t A Eo] gls Aol F sERel 55
2 4 glokar st v EYU91e ‘DRI-FOOT o] A22] 4L HHEA| 71%(not
necessarily merely describe)dl= -2 oy w QFAA (suggestive)o|akal F£481TE,
ofof thafl AEATF A YT = TR #F@H DRI-FOOT E+= ‘dry—foot'o]2h=
H7)= Uubzlo]x] 7] wjiol ‘DRI-FOOT 0] F H-23o] 522 4= Q= AANe]
Ol Ao] F-olalA] ¢rethal Koktt 18|HA ‘DRI-FOOT #ARS thed] 29910 AL
= 7|5tk Zlo] ofuetar wesiel

rlo

=

4, I8 HES M2/ M=

A ERFA = (disclaimer) &, 23 3E(composite mark)2] “ZA o] cisfjAqt e
£ JAfstal 7122l R gigiMe dEo 2 HEE AR et S99l
ONFAE ARG EH || 7|ASH S Sh= Almo|t), 108) FRlEafAEE 23R 5
Agol ujx|2] oF= MHE A 55 dof WEs] go=n deHE Bt olsl B

L

o1+ o

AL ZEO] S ARef ml 2] WA[she ] 1 HAIE FaL k109 HElE s Al e
2 7He] R ool Aol 7P &o| WAt A S
= Al AR A &2 AdEe] glujal wehd FEol| disiAet HelE FARsiaL
Heles g it dEe2e RS YA ofdithe ARl SAEEAE A
SEol 71AshE AleE wIiTh 110) SRS o]2f3l Thof ZiZto]| A= AfE Ao
ALY E sfjoF sh 2etdsE AAoll disiile AxdE

o]
H=A3ER (15 U.S.C § 1056)2 5517878 dedsre] A4

2 2

108) McCarthy § 19:65.

109) 84%, “HREQTN=-0=F =9 HREQTMES| HAES HIGI0-", MATHH 345(2011), 223.

110) S518 ( Det=&HE OARIHS|, “HEH SS5UM ¥ Hl2Q7AE =9 Eigd 2 ol M=ot
o AG7(2022), 141.

111) /d

48



Intellectual Property High Court of Korea
International IP Law Research Center

g 7164 aag xetele] 249 55 7R F2ol Wied dalE 271d 4= Atk

AL Ak, 119) o) ARRA S28 4= gloit

329 o, &g, o5 ou|, A S MARA WSS W T AN B
Ao E AAtslior stE®, 54 4t thE 4] fAMSS B7H o HEELARY
& 23}slo] AR ZA Aol gt 115)

A2, ALAIESE #)2,919,50580|41= ‘JELLY BEAN JELLY -Eof thajjA]
H2] 5 Q8HA] ghethe Aol 71A1E] o] qict.

e

-
.

r

Int. Cl.: 29

Prior U.S. Cl: 46

Reg. No, 2,919,505
United States Patent and Trademark Office  Registered Jan. 18, 2005

TRADEMARK
FPRINCIPAL REGISTER

et e 3l ey

| I Tover)

Gf%'?gnr’lﬁRKETINﬁ_ INC. (OHIO CORPORA- MO CLAIM IS MADE TO THE EXCLUSIVE

RIGHT TO USE “JELLY BEAN JELLY", APA
M1 RAMDOM ROAD, SUITE 07 FROM THE MARK AS SHOWN, KT
CLEVELAND, OH 24106
THE STIPPLING IN THE DRAWING APPEARS
FOR: FOOD FRODUCTS, MAMELY, JELLIES, FOR SHADING PURPOSES OMLY,
JAMS AND FRUIT PRESERVES, IN CLASS 20 (US

CL. 46) M 16480612, FILED |-7-2003

FIRST USE 3-27.200%; IN COMMERCE 3.27. 2004 EACHARY RELLO, EXAMINING ATTORNEY

112) S&1-(A)SI=4E TN 110), 174.
113) TMEP § 1213.03.

114) TMEP § 1207.01(b).

115) TMEP § 1213.10.
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oAM= FEAT Y= 7 AR T dHAdS =sty] fske] 2015¢ EU
AREA|116) 9 20179 EU A4 11D0] npd =it 7HE 57 =7loflAE dld A

3 % o] wkek SEEEA ANl AEHS BU ol 28157 298 4 QS
sar glck

748, @te] 9ol 20209 129 31903 B =] el wet o o)A BU ¥
o] AA O AGEAL oherh Tellt G A AT V|FOR 7)E0] Y

17 BB Sl e

o
g
mt
<k
N
N
1o
=
-
g
__>‘~ld‘
fl
Py
=
<
H1
o
o
2
T
Iy
ﬂl
_EL
3o

FA S Akl glong s X[ o) whet s ojok sh, TS 2017 EU A3

116) The European Directive (EU) 2015/2436 of 16 December 2015.
117) The Regulation (EU) 2017/1001 of 14 June 2017 on the European Union trademark.
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gl ARG R EE A QITHS Ao] BAE|ojof SIT) 118) 2 AME Ego] BAe
AR Aol M2 ARG U Browm o ARE A 4 ol viEke

22 RAsto g 1 AHRS B o kel AFES Thufjalo] AHzo] 2|9y Al
o] AEsluA} Bl ARYANEREE ARUAE B Fslad 1 20| 9t 119)
2015 EU A4F3#2]%(2015 TM Directive)of w2

o) tiafAls thea} o] FAIEEAL Qe 120)

i

op

[ 2015'F EU A&X|E H|4x ]

(..)

(b) A8o] gli= =

(©) 72hollM A e AR 79, 52, o, 85 7H, 23S Al
© AH|S] AlFo] oozl R|2fH f1A] T A, B Ve S43E A1)

L A 5O BANEOR IAE AR ()

ok28] 2017d EU A3E414(2017 EUTM Regulation)2 7|4 343} A3 o2

3} o] TS Gk 120) A|7E A1 A B T AE T AH| 0] EAu T

118) 29/9/1998, C-39/97, Canon.
119) 11/7/1996, C-427/93, C-429/93, C-436/93, Bristol-Myers Squibb and Others v Paranova.
120) Directive (EU) 2015/2436 of the European parliament and of the council Article 4.
[Absolute grounds for refusal or invalidity]
1. the followings shall not be registered or, if registered, shall be liable to be declared
invalid:
@
(b) trade marks which are devoid of any distinctive character
(c) trade marks which consist exclusively of signs or indications which may serve, in
trade, to designate the kind, quality, quantity, intended purpose, value, geographical
origin, or the time of production of the goods or of rendering of the service, or
other characteristics of the goods or services; -
121) Regulation (EU) 2017/1001 of the European Parliament and of the council
Article 7. [Absolute grounds for refusal]
1. The following shall not be registered:

()
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|

3l T<e3] AAIA (suggestive or allusive)?l -9+ A-EEA] =tt 122)

[20179 EU HEAE M7x]
1. TR 7 Bol el HTERE WS 4 3l
(.
(b) AldEo] gl AHE
(©) AolN A i Aine) R, EY, . B, 712, 1R A
s Aul20] Ago] ool A2 $A] i A7), Hk 7IeF S4E A4
She A B2 BALOR T A ()

o

A=t A oA A Q= 71E4 24w AL o2 gol, EAte R
= 20159 EU A3 9 20173 EU A3 €48 fARE W8-S gat St} d=
A A3 552 Adjd Ado|fE AXsHL =], o] F 71&4 293 ¢

sl A= A Alle) 2olA tHEAY SIS AAISHAL )T 129)

(b) trade marks which are devoid of any distinctive character
(c) trademarks which consist exclusively of signs or indications which may serve, in
trade, to designate the kind, quality, quantity, intended purpose, value, geographical
origin or the time of production of the goods or of rendering of the service, or
other characteristics of the goods or service;
122) EUIPO, Guidelines for Examination(2023), 468.
123) Trade Marks Act 1994
Article 3. Absolute grounds for refusal of registration.
(1) The following shall not be registered —

(b) trade marks which are devoid of any distinctive character,

(c) trade marks which consist exclusively of signs or indications which may serve, in
trade, to designate the kind, quality, quantity, intended purpose, value, geographical
origin, the time of production of goods or the rendering of services, or other
characteristics of goods or services;

(d) trade marks which consist exclusively of signs or indications which have becomecustormary
in the current language or in the bona fide and established practices of the trad
Provided that, a trade mark shall not be refused registration by virtue of paragraph
(b), (c) or (d) above, if, before the date of application for registration, it has in
fact acquired a distinctive character as a result of the use made of it.
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o
) TR 2t B2) ol Sijol Sigake 2 AEESE WS 4 gick

2

(b) Al go] HESL A}

Sl

(c) Aol & = AR £, 4, %, 8=, 7H, A3 #A4],
7] AR = AE]20] AlFo] o] X A7, Bm 7B B Xlza*s}%
A & FAWEe 7 JLAJE AR

(d) A T8&E= 78 52 3ok el dugola 8= 9l
S5 FARRC R o] R0 A3t

o, A7t SEEUY Mol AREo] AR Al ES I 9ol (b), (o),
()9 olft& F=o| AEER] ofgitt,

I
Kl

A]

P

ob&d 7le4 AT B WEE Bl 3l =Y A Algx Al2d A2z |

rr

[
(2) the 2t 2.9 o] Sfo] st Aol A AERES W 4 gick

(1. /)g%g.g Ar|2s0] Al o] Q= ANE

2. AolA & Ee ARIRY §3, B4, 9 8%, 7H, AR AR
Fi= ABIAO] Algo] o]folxl AE|H $IX] E= Al7], B 7|EF BA4S A
Aol 2] T FARe R AE AR (L)

124) Act on the Protection of Trademarks and other Signs (Trademark Act)
Section 8. Absolute grounds for refusal
(2) The following trademarks shall not be registered

()

1. which are devoid of any distinctive character for the goods or services;

2. which consist exclusively of signs or indications which may serve, in trade, to
designate the kind, quality, quantity, intended purpose, value, geographical origin
or the time of production of the goods or of rendering of the services, or other
characteristics of the goods or services; -
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B G AR Ei Au| 2o Pis) 7147 340 B2 oS AL 9]
on), TAA 2 ool A E Aua0] 7|ek B4 olehs Uukael WaE =3t

S71l T S T8 o Abw ek,

. Ab)= & A(o=ete] B
oAl AreEe] axint s Ay A33RelA 7144 ] st ‘1
o] AR () F - AR e B i B4 7 HA AR 7 AR

EL A7|S HEOR AT PHOR BAY BN B AT Y ool 4TS

I FH e A5 71eA ol Hisl Z1AstaL e A Qo= AlE o] gl A
ARTES WS 7 glthe FA9 He S 7ol Qi 5 2015 BU AR 3
2017 EU F3E514 9] 5 "(b) AEEo] e 39 (o) AdolA 4 Ee= AUl

7, L3 AR T AR 28] Algo] o] iRl A2 4]
J HA] 2 FAO R AE AEE
Aoz qtAstar 9lo] ()] Aot ()22 AT 2F s 9] ZAI7E Eet,

RUIPOS| AREAIA ol =2kelo] mh, 54 A0 5olA A48k Apgee] J=ot 2

Al ‘F|Aete o] A H(a minimum degree of distinctiveness) T+ QIE|EtE 2017
EU 735+ A7 Al1e Al(b) 2ol mhe $5AEE v 4= Aokl sfaL gick 125

oo} sA= thal 22 o] A= I 126) & TEAE A= A2 5HE
o|al O HARE Qs F 7H] AR = o= A A8 Wt ST
Hi= odo] qinh 71 20154 EU A=EA1R] % 20179 EU 3#4S &85k =Y
R A8x A2F Al2eet 2] Allee ofd A= SF AR A T ARIAE

& AR A B AH] a9k P EEHA] B = AHIE 2SI, olof| whsf, A

935.0] ZA9oe ARERS ZUT HAVH ZUMNY AT AE Bl Aulzno] By

=z

(

=
H

=

-

125) EUIPOZ 122), 381.
126) S5, 2022 =H| S5{HA 2MHA X=E(2022), 133.
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BEES WS 4 girka Ak gk 2 e ST IS SR A4
AP (EUIPO)®] AHEAA} 7Hol SRl 714 oleks Alo] ofujgt ofm|2lxe] of

3 71AskaL Ak, 128) ofof] wk=rd ARt AdE B Aju]2of] tidt RS Algshe Al
A
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7)ol A i Au|2e] 97 Ei S4o] ZErt ojE Sof F§ AHlA
A9 2ae AASH bank, okl 9 AuEe ejele] A9 ek ool AW

‘Perle’, HE& ASPHTHE YR] AFE9] LA HE9] 72 ‘Universaltelefonbuch 7}

N

127) E6{8H3(F 126), 133.
128) EUIPO(Z 122), 468.
129) EUIPO(Z= 122), 468-470.
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130) 9/12/2009, C-494/08, Pranahaus.
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131) 20/9/2001, C-383/99, Baby-dry.

132) S.M. Maniatis, “Whither European Trade Mark Law? Absenal and Davidoff : The Creative
Disorder Stage”, 7 Marq. Intell. Prop. L. Rev. 99(2003).

133) 12/6/2012, T-165/11, Stichting Regional Opleidingencentrum van Amsterdam v OHIM and
Investment SA.
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[ SUHYTHHR! | ZB 78/10 - Rheinpark-Center Neuss T2 ]135)
H

__1

=
AllollA= o o] AR s AHISE 7183 7Sk BAlOl o
S50 ‘AA| glo] WA sl 8019] 74 oulE Helehs A9 1 g 7]
=4 spgolgtar AL ot zlof wt AHES|He2 ‘Rheinpark
Center Neuss' 7} AH]|A2] z]2]&] BAIS 2A] AYsh= 71ed F4o|gta sotkst
st

e ITHES 0] 552 AR fsiAe AR eE EAVE H A
F B M0 BRIste] 3149] 7|s4] on)7) et L Bl B 2T
Hel 4-20] 2 20°C o]41e) ueo] Fre x4} LAl Lhet B8 A
AR 7Y, a8y 5Y oA (Neuss) Als FUAIU ke opal 2% ¢
7] wholl 2 &9 B Aupau| o) gt 50l theiA= AL 4= glokar
HQlt} o]of ‘Rheinpark—Center Neuss' 2}l FEA|E AH|A9] ZH Qo= -o]A
(Neuss) A7} Als-ste] el 2| = FAIolA Alsd 7-9- AnlxfolA] 51919 4

S ASSHA| R SEALEE AR o STkl shiA] ESHAe] A8 ut

7153t

134) HENS, “ZASATO| J|aA T 2 ADAF ZHX
(2016), 311.
135) 22/6/2011, | ZB 78/10, Rheinpark-Center Neuss.
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ofed BAfel cito] w1 egreleks ulefo] T1RA B 4 ek W 4 glrk
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31, T et gkl nlefo] o]Fold Flolek FelHo R APgE 4 lrk S2ol
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[ S2AAPHINTEA  C-363/99 - Postkantor decision &2 1137)
Yd&= Koninklijke KPN Nederland NV(KPN)+= EA41 3|AL2 3}A o= =& 7]

dolglen A= P& HUAL AT KPN2 19979 48] Postkantoor($-Al

AP Eo] glrke o2 ARA A A5 A-LEHI T, o|F YR o2EEH Y%
TES AT HFAHEE WS KPNS 25 Al7Ishlal, ddshe Aakad el
< W2 U2l Aol AR 2 7] AES IR3H o] T shve, & F
ol sigsh= AdsEolut Arlzol Hisii= 71e2 45 AUAT teE A=old A
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136) 12/2/2004, C-363/99, Postkantoor; 12/2/2004, C-265/00, Biomild.
137) 12/2/2004, C-363/99, Koninklijke KPN Nederland; Pinsent Masons, ‘Europe clarifies rules
on descriptive trade marks’, 2004.12.17.
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[ SBIARHI TEA C-265/00 - Campina Melkunie BV v. Benelux-Merkenbu reau
(Biomild =&) 1139)

FAIE AJAFAAQ] Campina Melkunie BV 19964 3€ 9] ‘Biomild &h= Tojof
2

sfo MUl 2 AHER ] 2242 stk Biomild ehe B4 A72E Hufo] A1§
= dojgitt. olol thie) WS ARAS dg Eo] RS (bio) T The
(mild)y ook 5 7H4) 7142 whol5e] Zitol L, ALE 55o] Lagh Apaeo] girks

olftZ T5= AU olof sl Campina/\H“r HEt= g0 A e
(Gerechtshof te’'s—Gravenhage)oll &5 A7|stR oL, UHHE o] AH; FaH
U2 olE 71453} o9 Campinarbs= 1997d Y= disi¥(Hoge Raad der
Nederlanden)oll 43L& #7158kt
HY|E2 T4 (Benelux Court of Justice)= SHAPHA|ZHA0| ov] H4S Y]
7] Sl 2 7hA] S sRatlry, 1 Fol Auen) g Aise] gked),

HlE 2 AERE biomildeHe o7t g BHo] AR (bio)o] 1 7k (mild) 4

138) “A mark which is descriptive of the characteristics of certain goods or services but not of
those of other goods or services does not necessarily have distinctive character in relation

to those other goods or services.”
139) 12/2/2004, C-265/00, Biomild.
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79, T4, 7, 8=, 7, AYA 9A Be A7) AE Be ARG 7] 540
2= ARFE AIAIBEL Qdet, ofof sl AR A HAE EUSA = ol2f3t g0l 2
& B AU 20 Ao IEE ook 5t AAE AMR7F ofUERRE A EE A
H|20] thE EA4Jo] Q7] "ol sid B-50] eHshA] ehthe He w95 shaickal 2
ATt

£ AT 79 FEAP AT A ‘adega’ gt XEFZLOl = F 714 ou|E 7RItk
Htt A ¥R = oRlo] BytE= A5k ittt 7 WA= Rl - AlFo] it
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140) 6/12/2018, C-629/17, J. Portugal Ramos Vinhos.
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AbE| 31 AAE= AES 717 Ao R QAIGHHH, o]l= EU AMEA]R(Directive
2008/95) A3z A1 Al(c)zollA A AR 5 shel A|2]d ZA| T ARES] A
Ab Al7|2F T3 7102 TASEATE

[ SYARHI T A C-136/02 P - Mag Instrument Inc. v. OHIM!41) TtA 1142)

Mag Instrument Inc. AR= 19964d 3¥ 29¢. EU Ar#+4 (Regulation No 40/94)
of weh SE HYF YA et 5710 SUAFAE ASA AR EES =8 A
g F&E, 53] & B 28 A, AR FE H BEE e dERolth
Z12v OHIM AARRS % Adstol A8 o] gloke o= sl ol sl 55+

7133,

‘3 C-Cell Mag-Lite’ ‘3 D-Cell Mag-Lite"

‘Mag Charger’ ‘Mini Maglite’

‘Solitaire”

141) OHIME Office for Harmonization in the Internal MarketQ| 2UXI2, STIZSHMBELIXRIMS XA
SiTE OHIME 2016H0| EUIPO(European Union Intellectual Property Office)2 HEIS HASIRIC
142) 7/10/2004, C-136/02 P, Mag Instrument Inc. v OHIM.
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143) 20/9/2001, Case C-383/99 P, Procter & Gamble v OHIM (BABY-DRY).
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ofl Thako] ol anizpel QPglM HEHULE fHAATL FLHAL S A
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<ot 2 ofyRial Byttt A R ARIA

2> AU BABY-DRY ©F -2 o] 23k AA|A o &2 7e4 545 vehli= A
o2 7HEsE 4 gl EU AH#374 (Regulation No 40/94) A|7Z% A1} Al(c) Sl what

NERA 5 ARG 4 ek BASHAC,

[ SEARHRH =LA, C-494/08 P - Prana Haus GmbH v. European Union Intellectual
Property Office (Pranahaus) Tz ]144)
£ Aol Al ‘PRANAHAUS 21 0] ‘BE $50| 7|23 ofu]x] % -Suj),
AME B Al el 5l P ol iRt ARE 552 4 AeATT EAIE I ¢
119} SalAel disl OHIMOM A3Ee5o] 75511, OHIM JarduHiolM e s
gt A74Jo] YA il Prana HausAk= OHIM=S A= &5 Al7|5HH

(¢}

144) 9/12/2009, C-494/08, Pranahaus.
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FHAPHA A Aol A Prana HausAle & 3E4°] BU A3 A1 A|13 A
(0ol o A A™Aol sfgeictar F4sk3ict. Prana HausAk= AR
s ARb oA A72 A1 Al(c) T oA ‘A7 to designate)+= 8§15 U4
A A shARIckar shEA 23 W e o] AR Etell SuiEthar 25
etz ‘PRANAHAUS 2h= 3 o] A W AJH| A9 S455] 2134 20| aL 14|21 Q1 ¥HA|
£ UePEA] o5l w=ial ofof gt B7t A] @577} Alehal shoict.

T SEAR AT g e, AR AT Yub o] Prana Haus'gh=
o9 sl s 7S HobA] Uil BAISHTE olof wheh fH AR AT

A Y2 Prana HausAke] 45 71283t

[ SBARHIH A, C-488/16 P - Bundesverband Souvenir v. EUIPO T ]1145)
2 OARES 2011.12.12. ¢ 52% ‘NEUSCHWANSTEIN' 343} 335t Zolc,
‘Neuschwanstein’ ©]#}l= tho]= 2912 © & ‘new swan stone o]g2k= oJu|¢ly|, o]=

=9l whulgjo} 2o 2|5t AJo] WA oltl Freistaat Bayerns ‘NEUSCHWAN

STEIN' 343} I3l EUIPOO| A& oL, o 42 555t 19
v 713 E4 3] (Bundesverband Souvenir)= sl 43} T S2H 42 1519

11, EUIPO 3aAstH = o| = 7)zks19i e},

olof sl fFHArHA A FapldoM e 7|4Eo] o] Fo T, 11 IARM 1

145) 6/9/2018, C-488/16 P, Bundesverband Souvenir — Geschenke - Ehrenpreise v
EUIPO; Inter national trademark association, “‘Annual Review of EU Trademark
Law”, 109 Trade Mark Review(2019), 458.
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146) 12/6/2019, C-705/17, Hansson; SHEAMIMES Y, ‘Sa57tsy HH Al H2E2270 ¢EE
A5 HiMISI HESIORBIEAI0] et SEAMEMEA GHIEZ", IP Insight(2019. 10.).
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SRR 082 ARgSto] oju] AdfAh aAksolA 54010 AR QAE A, xR
A 715 D oty B ol BAAY] AMARES BT 3o e] et QlojAE
GAeL Al e x1e] o]l FEl= AR o] Eeff HAjo] Fetslrlof A4
o7 AEEs QAsk= Aot 219

Sz A A33% A2 A|33% A1F AT, A23, A|73] Ao tiajA=
HE 2 1S T A Qo) A750] - welmA] Qo] HY Fito] AEE
A 7NIE(HE AI19809%, AR 2024, 5. 1)< & Aoz sido] | uF qlch

H A2 AI33% A1 A7sel A33% A2 7he] LAl Hste] AW A6

tu
o
kel
>
-{m

E AR ATEE &2 = A1 ALE WA Alez22000] sgslA] ohsl= AEet=
A7)0 AT BRQle] A Aole] A E AP T 5 gl & SHAA sl A=

217) 845|(F 8), 245.

218) 2= 2), 303.

219) ZEM, XMIHAAS(EM), BiHYAK2023), 429.

220) T 4HHY Mex MY M1E WX Mese= SH3 AHEP H33Z M1& M15 LHX| MeSH HSECE

164



Intellectual Property High Court of Korea
International IP Law Research Center

sl ol=o| siEed

AyE7F YA A Q] Al e (inherently distinctive)2 AYA| &2 AL Az 525

]2 (acquired distinctiveness)S ZX|Hof gt} o|2fgt Ap

N
1o
:%':
>,
rlr
S~
o
=2
1o
ol
1o il

4 oJu](secondary meaning)E AUk ¥& 4= Ut 224 9
nlel 3R w2AHer Aeo] Qx| ok wolof dish AFaL £7HA2 oulE AU
2 oulgitt, 221) nlsrofAl= ARGl &J3t A= (acquired distinctiveness)S ¢
Hh2 0 2 2714 oJn|(secondary meaning)gfal Skl Qlt} 222) 2344 ojul g 7HA|A| &

Aol gzt At 7] o] B4 249 AlES et Zlog duilefA de

orejiA] ojfiolct 229

221) McCarthy § 15:1,
222) Restatement Third, Unfair Competition § 13 (Distinctiveness; Secondary Meaning).
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19461 QAT A 0| 71478 YR FEERO| gat 4R5EL A
U BESERA) g ARSES HEHAC0, AAg] g3t AES HED Ao
Aol 3550 ofe A Ro] s Hglct 20

1946 A3, 15 U.S. Code § 1052

224, ©), (©. @, 3. @) Oﬂ ] HiAlehs 95 Alefelale &
Lle] Aol iRt A Eo] ks S Y] 552 Al = Qi 225

A o
o] 7% NG AT} G AF Bl Au|2e] FER QA EHE A F717] B
a5t} 229
SThe ARgol ofgh APEE S HSsheleAlol i Bt 7]zo] Bask), Ay

223) E. H. Schopler, “Comment Note.-Doctrine of secondary meaning in the law of trademarks
and of unfair competition”, 150 A.L.R. 1067 [Originally published in 1944, ‘lll. Definition and
elements of secondary meaning Al Q1€].

224) 2EE 40), 203.

225) 15 U.S. Code § 1052 Trademarks registrable on principal register.

“(f) Except as expressly excluded in subsections (a), (b), (c), (d), (€)(3), and (e)(5) of this
section, nothing in this chapter shall prevent the registration of a mark used by the
applicant which has become distinctive of the applicant’s goods in commerce.”

226) Trademark Law Revision Act of 1988; McCarthy § 15:62, Footnote 1.

227) Trademark Law Revision Act of 1988, 10.

“(B) striking out “five years” through the end of the subsection and inserting in lieu there

of “five years next preceding an offer of proof by the applicant.”
228) TMEP § 1212.05(a).
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rlr
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FAAtel B4 EAG

=
9 ok 2248 OulE HSShgAel o) AFS Bhe A A

&%l wet v Aot

H
lo
A

g ol

2

2. 2X}™ ojo|(secondary meaning)2| S
7, 2244 gJule] oe)

714 A 22 ou|E AYeAlof it S ETF EEbd 4= Sk &, Ao
ARl 5 o] Ei= 12H4 oJu](primary meaning)7} 459 AES AHH o R
Argshal It 7]e4] Afare] sfidgste] AdEA e 5ol AZE dHuU ARE
EH-ZA, ALF o7 A (substantially exclusive and continuous use)3rC. 24 AH|

AR7E el ARE AE A Y] AR ABAZ)7|HT SR SR S BAR d8A

229) TMEP § 1212.

230) Schlafly v. St. Louis Brewery, LLC, 909 F.3d 420 (Fed. Cir. 2018); Hoover Co. v. Royal
Appliance Mfg. Co., 238 F.3d 1357, 57 U.S.P.Q 2d 1720 (Fed. Cir. 2001); In re La. Fish
Fry Prods. Ltd., 797 F.3d 1332 (Fed. Cir. 2015).

231) TMEP § 1212.01.

232) TMEP § 1212.01.

233) TMEP § 1212.01.
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71A 2 7% 2244 YJu|E FHSEs1lrhaL 2ot 234

ARAAR-IA = 2214 ojn|o] B4} Fa A s, Vel gol=. LA
7h 7FE HAste] AREREe =M AH] 5ol A T Thoi7) Z1 B AfAbAfof] ofsl A4t
o= Yrlstes S ou|E d& o Qlth, o|7lo] 2314 o= ezl Ao}
I 7)ETOBH, A7 YdE(goods) Y obdzt s e EF(source of
goods)' & Al k= Flo] F-asirhal Bs]ar §lr}, 235 whes] 2214 ojnlE o
517] YeliA= B mhgol| = 8olo] 124 ofu)7} ‘AlE o] ofye} LA =
ZA(not the product but the producer) X ojFo]ok gtrtar 3far 9t} 236)

O

oo

U dSARE AEE

o) 2244 oJu|E HESH A= HY EAI7E obd, ARAS] EAolct 237) AR
#H § 2(0)= 59 &t AGA - viEtA o7 AREEE Aol gt SAE A Eo] ot 5
42 S (prima facie evidence) = QIAs}aL 9t} 238) th 5 Ft ARGSITEAL 3fjA]
S5l Aol sid e A HEEA] Qo stk ofnl= oy, o B

Z77H BT 5 Qe 29 VR 5 ARG 1S 97 APEEE 335
_]

‘

FUe ARgol 93t 48S U] Siok] @ Felo] olu] EsEAL 75

.
S50 ASHE St ol o] AT/} U, A E Aulaot T HESYES 4E E

234) S 40), 204.

235) TMEP § 1212.

236) TMEP § 1212.

237) McCarthy § 15:29.

238) 15 U.S.C. § 1052 (f).

239) Anne Hiaring, “Proof of Distinctiveness and Secondary Meaning of Trademark or Service
Mark”, 22 Am. Jur. Proof of Facts 3d 691(Updated September, 2023).

240) /d.
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olN

AREE A, © B Aol S AEEe A5

H|Z} AE2AL, SAZRAL 482 S0y HeA et 22 AHTA, B

i)
fr
=
ofo
Lo
P

71700 A AR, T, gate] ATt vlE, AREARY] 4, A Akl &Rt a1
2 mny, iAol ot B a2 7t é%ﬂ o A AmE AlEste] ARGl
ot AHE S YT = AUt 24D etk oA 2214 OfulE AWtk S YFTt
=l Zagh 2agte] dutate 212 Aok A E7Fssh, dutEos §oi7t 7|
SXYeE 2214 YulE AdE Gl sk 5719 Feo] AXIrh 242) & golrt
d SAAAE B42Q AdYS FrEsh=t Zash 2344 ofu] o] FA o et A,
A}l ol AZt

oo} Trelsl AEAAAIZA Al12122= AEY FHE ATl ARE 4= 3= Al 7H]
7122 A 38E tha 2ol 7lsshaL ek 249

(1) A5Z(prior registration)

FRAAES: SUQ10] YT ol st Fe5ol| sh oo frast Ass
= SIiths AMES A Y 359 482 S7(prima facie evidence)= AT 4= QL
o}, 244) AQAE B ARl A FA% FEER ASEAY AFE Eu Ana8 529

(2) 5 A7re] ARg(five year's use)
RIS E¢lo] Ay =3kl d 5Tt dd A Adfjol|A] AAHoZ Z3A,

AR OR o] S A e A2 tis) 4

241) BARH(E 40), 209-210.
242) McCarthy § 15:28.
243) TMEP § 1212.

244) TMEP § 1212.04.
245) TMEP § 1212.04(c).
246) TMEP § 1212.
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Jo] Al

2U0lo] HES AYHOE 5 AFREA ol A37pe] ALgo] AAUA E:
FA51A) AL ool BN 7]9ko 2 el 207

e

(3) AHY HE2] 7]ef HA3t A (other evidence)
T uke] AlEE HE9] SAHRE, vl Y37 AR AT = e Y A

=]
S AT ARG TR, AR, HAS GFBHE WS, MM, S, B A%
AE E Aol dief AP HEREA USH] 91% SAY FRe

e sl 2A} 2L YA ZA AR A 7] B 2344 oJule] AR Qg
N A CEE
7%, Ao et Qo] A M o) AY WA WA AR, 4 A89] 7|75}

£oiR Fol glek 251
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__E ¥
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e
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>
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ot
(e}
ol
u
Ir
oid
=
D)
,w
E
D

(4) A=Al B AR

247) TMEP § 1212.05(b).

248) TMEP § 1212.06.

249) TMEP § 1212.06.

250) Royal Palm Props, LLC v. Pink Palm Props, LLC, 950 F.3d 776, 784 (11th Cir. 2020).
251) Car-Freshner Corp. v. Am. Covers, LLC, 980 F.3d 314, 329 (2d Cir. 2020).

252) SAY, ‘0= AEASUA HEXAL 2 og 247, Mzt H2| 675, MESHAK2012. 6.), 72.
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TP AR A TASlolol stul, A Ae wATe] o) 2AE Aol
AR Gk 258) ofe] HEABFLIIANE HEY R} | Holo] T
3 A oflu] Al EFSHA L T AR SEAelA SHS) Fol K] e
AR RAE B3-S A2] T4 QGkeh AISER Qe 250 okge] Abgol] oJFt e
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olatol Atz AMgol| of5t Almle] Baat 8-S ofL}, nlate] 79 AEzAle} T

2sfe] chopsl o7k KlaElo] ShEl g el = AREAS AT Fad vt

ARESo] Qo R ularof| A 9] AERAF T W8-S 7]&3tt 53] Booking.com Al
o] 9 AE2Ake] A 9l =383} FHAsto] ZRA|8HA| Tl F o H 2 ofof gt W&

= o= ARolA 7)eiTt

AYAPHANE = A& AR A4 F 2APF Ot 73 9] A3 B =54 B4 AlEllolA
SAR JEHIL Qo AEAFHTE(Manual for Complex Litigation) oA+ ¢l
H Ao whet HERAP A= At 7] St AAL A2 e Algshes
ApRpof|A] Fhofejof Fhepal HAFsEaL Qlek, 256) Sy HE2: E3t o5 AR wf e 7

1A 545 theat Zo] AAJSERL i} 257

N
i
1o

o

253) TMEP § 1212.06(d).
254) TMEP § 1212.06(d).

255) TMEP § 1212.06(d). (IE S0, H2ZAE A M0l T2/t AA0| Tt siE d22M= 5
A2 HEoP| 8T el d22APE UF HISAHCZ AR A0 HEdnt M2l o
of 2 HAEES Slol| et 39 SA0M Hela + AT

256) McCarthy § 32:181.
257) The Manual for Complex Litigation, Third § 21.493, 102 (1995).
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1. BAIhE A1) Aejsta Helskgien]

2. o] BAThE ThESN=A]

3. 473 Hlolel} ats] HurElgien

4. 5918 A Yol wfe} wolelE BAGH=A

5. o] Walokal B4 HAS FESH giA

6. AL 205 Algto] Auat wE S AX MBS ANFAEA

7. ATA WACE A} ARBHNLA(Y, A PRl Fal AP}
Al A T Wl et Aol 2bolle] S8 ok o
= Algo] MRS HRREA B)

F5t kA Zof Wot oIHF AR AllE 2w+ (The Federal Judicial Center

Reference Manual on Scientific Evidence)2 A& XA HILA 7} AR AR Al

A3 Folshs AE 24 ALY AEAS QFsop Trha WAk 9lrk 269

=]

[¢) O
AR}, (d) AR, (o) BT QBT E= S5, (f) O‘Ei‘:' = % R WS

6, 5o sl e 43
7. A 7SR e 4 EAlel) et A
8. A4 (S FR)oM] WY oF 74

258) McCarthy § 32:181.50.

259) Reference Manual on Scientific Evidence, pp.415-416 (Federal Judicial Center, 3d ed.

2011).
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0. 7} &, % iz o] 7[NS FASHE YA ARo) 45 Zasle] Hole| ZXje}
Heisto] et dlofe] XA A FAE

Booking.com AR A AT A2 HEAt S77F dRbd £AIE A4she ol o
5] mgo] HAY, ARz Polel Mol AFsHA Bk BAE Dolof
T}l AISE B} QITk 2600 ARZANS AREe] F2 443} ofulo] it &

AaFstolol s}u, vhes) 2u]Ate] slg Albol gt QALS B AERANS 24
Feh

2} F70] A MeolN Ao R 4 9 b 260 Qukael
Ale] ApAl} Pelsto] AEA O SaE AERAL SR QREE, RE Agolu
ARo] diEzAte] Fois= 7HeAlE Sl vl Ewo] Hot

2 AEZRALE] Qo= HofskR] FA, A7) (gatekeeper) STt

oy ok

-
N
flo
A

i
1
rlo
4
i)
=)
2
lo

° g% gl 3, 141 Me0] B47] 93gate keeping)& WASHAA HHa B
Aao] Qs FAF AL AR HHEE AL WA 5 ok oS Sol, ARaA
2 7R Ago] BT A1Ao] girk S AEAAN: SAR A 5§54 e
T Seawlo] EAT ARl et 5
g4

oiet,

(3) AE2AL B FAH]
[ United States Pat. & Trademark Office. v. Booking.com B.V, 140 S. Ct. 2298 ]
2 AR A= A ABIAY S T8 oA efAfH|A E o YAF AH| AR FEo] ‘BOOKING,

260) McCarthy § 12:14.
261) McCarthy § 32:158.
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COM'E A= 523} 4= Q=71 EA=gIr}t, USPTOY ‘BOOKING,COM' AFE7}
3 Au]zof thalf @] 7] zloln AdEe] RISt ol R 2 §5& A-sIL
FEATFRL YN E F5E AR AR FHAY AEE skt o] Hale H

Aok AurEo] 561942 AR Ae] Bk 442 A7Issit,
Booking.com

Booking

HA] Booking,com B,V v, Matal &A262)0f| 4 HZ|Lo} AWl AHbAgdS H7t
Sh= 710 2 ‘JrufjRke] < (purchaser testimony), 24 AK customer survey),
AP BEZ(dictionary listings), A% 4 7]e} 71 E(newspaper, and other publications)’
& 235kl ‘BOOKING.COM of| Higt 59 ofsfiel weidt 752 1esh3ith. 269)
H Ao} AR S AH|A}F T AL 2R Bl o3 ofjof Afn|AE ARgstr] 9fsf
‘booking.com’0|h= GOl & AMEEITHE SV §leAl 6 st 264)

SN Al 235 AlEstdlat, s Awihs "Bal= A (brand names)’
T} AurA Q] WA (common names) 9] 2Fo|A-E AHsl= Ao w7 A|Rbsgal, AH|X|o|
A Al 7H] BEi= H3(TOYOTA, CHASE H STAPLES, OOM)Z 5F4R1 H4(AUTOMOBILE,
BANK ¥ OFFICESUPPLIES,COM)E A2 &3tt. 18 ths ditfAk= KELLOGG
o} ‘CEREAL'®] d¥HAQ] o] 51| HillE o] FR1A] AlHsls Qgsto] ARt o]5xt
HHHE o]F9] - dof thgt AHR}e] ol E H|AESIIH 'KELLOGG = HiHE WA,

‘CEREAL'2 rE2|Q1 igAol2hal & |t SH = A22ARE oloiztal, 184 ¢

262) Booking.com B.V v. Matal, 278 F.Supp.3d 891 (E.D.Va 2017).
263) United States Patent and Trademark Office v. Booking.com B. V., 140 S.Ct. 2298 (2020).
264) Booking.com B.V v. Matal, 278 F.Supp.3d 891, 914 (E.D.Va 2017).
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SEAIAE tha 22 8ol 9 AlEAT S50l Al E /T 265)

o WA FAP} Bk Y
- BOOKING, COM(Z2 9 7]} 54t effo AJ2)

o A 71X BHE A
- ETRADE, COM(F4] @ Ex[A} 7] AH|2)
- PEPSI(Z2} ¥ 716} FoFe=)
- SHUTTERFLY (ARl 33 E AR Al AJH|A)
o A 7}x] LubgA
- SPORTING GOODS(£32= Yl 7|} Al Zgoll ARg-El= Alk%)
- WASHINGMACHINE, COM(AE}7] 2]3 2 )
- SUPERMARKET(A1E 2 7]e} 2|52 Anf)

AEZ A} A= BOOKING, COMI} B|mste] zF AR E Hele ] o] dubgzjoz

AR SRR BlEo] AAE U,

BOOKING.COM PEPS| ETRADECOM ~ SHUTTERFLY
Sl 9
(Brend reae) 74.8% 99.3% 96.8% 96.8%
oIH}HX]
(Conmon ome) 23.8% 0.8% 3.0% 3.0%
=r=3
b3 1.5% 0.0% 0.3% 0.3%

(Don’t know)

265) Booking.com B.V v. Matal, 278 F.Supp.3d 891, 916 (E.D.Va 2017).
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obd] AEAMA = ofef e} Fo] BOOKING, COMY} H|wsko] ZF Awtrg 25
BT A o gy oa AEsE SExle] vlgo] ATt
SUPER- SPORTING WASHINGMACHINE,

BOOKING.COM MARKET GOODS COM
ERiE o ; ; ;
Brend roroe) 74.8% 0.0% 0.5% 33.0%
QU IHE] o o o
Cormcs me) 238% 100.0% 99.5% 60.8%
E% (o) \O, 0
Dont ow) 1.5% 0.0% 0.0% 6.3%

o5 E3) ik ‘BOOKING,COM'0| £H|AHE7] HEmH x| durgxos
oF=0] x| 7] ekofrhal FAslTt
Tyt vl At AARE AERAR] R A& AYIsHt AA, vae=

2At o] ReRIOR B8 EL ofy ook FASHL dofshs AulAE Ao
QAR A AT BUS A AT Au|2E 2] R R4 o] Tha
m2joleha Stk B4, vt AREA} S HAE PR Ak gAe] 7
Bo Mg AR He ARSA, o] WEA 847} 5 o) Fo] PAIH O
2 2 U] ST SRATE HIAES WA ooy el EEustcla )
ik, A, 93 geo] A7 719 Aol wreh 2ebAle, $527 5 (dot-com)
HACS YT QU] ol S ofssha Eoti 95)e] Fuol uke SEHcka 3

Al e gelAlo|gln, AMEA T B wae) e sl s mee
FHstgon, A% A4 E3F F FAEGIC BoRE ook, ARA Fa 4R B
Fo Tkt 2k 267

266) Booking.com B.V v. Matal, 278 F.Supp.3d 891, 917.
267) United States Patent and Trademark Office v. Booking.com B.V., 2019 WL 7558362, Join
Appendix(2019).
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TR A U — 2 AR Hisiis S AAAe 2 Aol sl ooy

o] A A= [HiErg / AHgA] B [URbgA / BEi=rg]of 2t Adue 3
Al T Flokz olflell HAL Soli 2o] gl B 7] gofol| sl e e A
Utk SEARE wA] [HeErg / dRirgA]e] ojulel [URhgs] / H=rg] o) ejulo]

ol the: T B 2o aiAle,

420,
(FA 191 - 420-1 it WA FABMIALR., F4 291 7 420-2 s W

A BASHIALR.)

420-1.
HHERL: SPAIA ARE Ex= A S35 AEske Hl ARSSke AU
HHERGS: F2 LBl AlFolu ARyt 54 slilelA Algdnks 2& <4

FUth. o5 E°] TOYOTA, CHASE ¥ STAPLES COM W% Hai=rgg]
th. ol2Rt gote F= ARSI AlE s AHIAS] SAE YU

")

420-2.
YRR Al = AHlE 78S AEske bl AREe Solduh oAl e,
URPEAE T2 2uRplA 77t s AldE Tes 2R Bk, ofd 32 Al

F Ee AHIARIAIE defgy

HTOIS M5} 20| U2l YRFE 452 0|0 DIF QITHHI] Rywelol HARl BRI,
AR, 2T, TR, 1 Yol S| F25(0] FVI2 HiRte 2AS0| TE 2IDIZ (appendin2
P SICHOIR GITie A A26E M1E 1, 22 AE). LY AR} MBRO| HESsH=

22 Mgl el TS ok 10l 1 BAE foint’ appendixOlCk
AT ARIAR| A1 A A BBt O, AERMOISI2022), 5201 TiRlg];

=

nx J

274, "Booking.comil EHf MZIS SHOZ HMH=E QXA+ QM0 et SHZAC| AHIA
ZEAF, Al 565(2021), 576-577.
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& ¢ TOYOTA, CHASE ¥ STAPLES COMY} 7:e Hi=mup= o
AUTOMOBILE, BANK ¥ OFFICESUPPLIES, COM-2- 1. J :
2Rt gole F2 Al == R[] SA7F ofdet S Hilishe AR T A
& S Rl Ay,

qn
e
r]I
oH.

Wi

0
i
)
o)

430.
(4] 1] 79 3 A, 5 ) Bo] Zh2h BAE S WA W NS
3

WA] PoAl2, oA

\]

s/ g ] [/ HARER ] Kol oS

il
.

(2] 191 79 440—1H E-S WA BABMIAIR, 4 291 739 44029
e FATHIAL)

440-1. KELLOGG== o1" #-39] HAUU7?

(A 1ol "Bailerg S 19ol], 4 20xd= 271 oA & )

1, Bi=r - AAE

440-2. CEREAL:Z ofH -5 9] BAYU7I?
(FA] 1oM= ‘Baeg 2 1He, 4] 2040= 290 @A & 2)

— 11— 0 =
2, kA — EAL

(4] 191 29 “BH=RT o] WA ko3 ‘NI o] T WA UL,
oA 29] 29 Uk o] W) ko B o] T WA LhgUch)
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ST
460 AEC] 749 T BolE 47bA] SR iR SRR @ Hel SRl
gofol] thsl WES WA Huth 7 W] SR 5 430) 18 22 4ve) hed A

HE 2A Jye

HHed 1 mey
BOOKING.COM WASHINGMACHINE.COM
S 9l J[E} 48t oflof AH|A MIE7| T} 2! Ty
SPORTING GOODS SHUTTERFLY
AL 9 7[E} AR| BE0 AKRE]= HiE ARl B2 2 M2 AfH|A
BOOKING.COM
ETRADE.COM S8 9l 7[E} 48t 0flo} AH|A
ZAl 9 EX} Z7H AH|A
SPORTING GOODS
PEPS AZX 9l 7B} AX| 20|
=2} o J[e} erASE AEEl= HiZ
SHUTTERFLY PEPS
ARl BS 2 N2 MH|A a9l J[E ERMISE
WASHINGMACHINE.COM ETRADE.COM
MIED| T 2 mhoy 7oAl 9l EX} S7H AHIA
SUPERMARKET SUPERMARKET
AlZ 9 7 [} AlREO| ATk AlZ 9 7[E} AlREO| ATk

179

ERv 2l losly &k



J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

HHE 3

SPORTING GOODS

AR Gl 7|E} AH| 230 ABElE MZ

ETRADE.COM

ZAL 3 EXF S MHIA

PEPSI
=et & 7B EER

SUPERMARKET
Az o 7[EH AREO| A0HY

BOOKING.COM

S 2 7|E =8t off2F MH]A

SHUTTERFLY
ARl E7 & M= AMHlA

WASHINGMACHINE.COM
MIE7| @7t 3! i

M4 k2ol ofet AlEH

HiE 4

WASHINGMACHINE.COM

HED| B} Bl

SHUTTERFLY
HECLTREPRTIN

—

-

SUPERMARKET
= 3 7B A=EO| A

SPORTING GOODS

ARX Sl 7| MR S0 ARBEE MIE

ETRADE.COM
A 2 £} B0 MblA

PEPSI
=2t A 7[EH ERE=

BOOKING.COM
2 A 7[EF 4 off2F MuA

(4609 A2 2} SRkl s 7xk (7 To] E e 19y HA]) At
5, 709 dole 44 w2 tIeAE AR o, e AXR o AEe A
Al et ]

460, o] Toj7t Fotolekar Az
[9F4] 1014 “HRHER S 1, O] 204 20 ThET)
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BE SE g A%

500. st Ex= 3k} 71 TV F oFl 2okl dsh= ARl AFU7I?
(BFsls FEe m5 AEsii Q)

1. o3¢

T8/ mEe]

He2} oo

24

RlEa =

um -"P -w .N

[ Grubhub Inc., and Takeaway.com Central Core B.V. v. the Kroger Co. and Relish
Labs LLC ]268)
= ARIA = 1310} A} AR HoFe] 40| S5 opIsheAet wHE A
AP ZFE T YAl Grubhub Inc. Al= 2021E 79 29, M2 34 5718k
<. sig FA2> EAeF vo| =7} Ak F] meFor ] U

411

2

Grubhub Inc.Ate| FZ Home ChefAte] E&F

GRUBHUB HOME CHEF

1)1 Relish Labs LLC and The Kroger Co AHgH4 A Home ChefAh):= 2021 8
9 259, GrubhubAte] A& A& <1X|3t%itt. Home ChefAR= GrubhubAke] %%
o] S3gEA | S2H Ae] AEES Fsfaleti 743 ek olo] Home Chefrhz
GrubhubAlol 319 A ARE-S 2th3t AL QAslT)

268) Grubhub Inc., and Takeaway.com Central Core B.V. v. the Kroger Co. and Relish Labs LLC,
2022 WL 2774986 (N.D. lll. May 25, 2022) (Dkt. 46-3).
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GrubhubAh= 2021 1048 74, AH41E9] 3#%°] Home ChefAl2] 4f3E
o] ol alil ZAsHA 45 A7]5kck o]o] Home ChefAR= 20214 11
GrubhubAFe] AT ARl tial ou)2 2%] WH-e 61t daji-o] MY x|¢t
AR HuA gl HaE 7|2k ofH| A 52 WS Wele Ae AdSHI

GrubhubAh= Home ChefAte] 43S 33t Zlo] ofyeh= #& U371 ¢k
AEEARE AASH & dEEAbs Eveready At Al269) @A 02 ZIPEGlo
], SEHAES GrubhubAle] AHE 31 Home ChefAle] AH#2} E50] EHE=X
stk

U)o ¢ A RBRART0 7} A Ate] Hialf SAR2A AUAA AL 715215 F
ofgrtar s Yol Y-S GrubhubAZl AAIRE AZAMIA SHAL 420

m
&
:‘og
off
Ol
Y,

e
)
e

2

Y 3 E50 ARES Y9008 £5 7Rs4ol glrku Bt dejwoliue 4
AL ghEElAl @XEE Home ChefAl] 4uld 4g4s Fgsigons,

GrubhubAke] FAfo] An|A} o] n]x|i oJgke =ma} 2= olcka M Alatsct
Aol AERAPETE 1153t GrubhubAPt A4S 4 A2 S

Bt girka WA

[ Vital Pharmaceuticals, Inc. v. Monster Energy Company and Reign
Beverage Company, LLC ]271
2 FAA S22t A 2344 oujof| disf, siE Edlo|= =Tt Aus
TR |7} tf50] vk oA Als AAE = Al S48 AEsks A o 2

269) Eveready A2 ZARE(junior) HEEE HMAISID SEAPVL 7|dg Sdlf MAIE(senion&Ht FAGH
Ol MHSI=XE AHEE ERA PA0Ch BREE 267), 54601|A1 QIE3EL.

270) SIYX|UHEY HASS| BEFote YRE Yo7 fIoiM 19683 O Ql3k=, 2F X[
SEO|Lt MAE D2foks RQHHAENE ME=E OFEICH HOIZRQ! X[QHHAIE K|LHATA
7|2 UHok=Hl, SEct AR7t DMoHX| fh= o 0] V7|I7F EFECE 2 XL AtA=
B oA A% R[QHHAIS] URE MEICL RQHHAN= AL GAKIES SUE YOI
7Lt 2 HIMR0| Gl TIAF AES XME2lH.

271) Vital Pharm., Inc. v. Monster Energy Co., 472 F. Supp. 3d 1237 (S.D. Fla. 2020).
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AL TAJSPHA, =R2AR) S717F 22H4 2ulE Ssle=t| 2lo] T 23 E o)L

A580] 3l S (the most direct and persuasive evidence) 2kl A8}t
= Ao At AR 2APE Y G-poll o EA Hstoiof sh=Aloll Hidt HE

olFtt. ool tisf =t AL Edo|= =it 2214 SJu|E 4%l

_‘_T':
A& sy o] @ ARE7]17F 2 B2 (the length and manner of its use), @

4‘
fr

OL

1 9 F=9] A3} H(the nature and extent of advertising and promotion), ®
qi%9] vhe Lo Bdo]= salael f1ie] Al bl olAdel AL £As)r) 9l
A 319] =2 (the efforts made by the plaintiff to promote a conscious connection
in the public’'s mind between the trade dress and the plaintiff’s business), @ T
ol AAR Efole =YIAE A3 AlEH FYABhs H&=(the extent to which
the public actually identifies the trade dress with the plaintiff’s products) 2=
vl 74 845 F34T

2} 234 oule] s Az}

ox
=4
ol
o
1o
e
P~
il
o
-
n@
ES&
)
(i
iv)
_r;
oln
J

272) Lanham Act § 2(f), 15 USCA § 1052(f).
273) 15 U.S.C. § 1064(1), (3).

274) 2eHE 40), 211,

275) /d
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3. A

7}, ARGl Qg A E Q1 A
[ FN Herstal SA v. Clyde Armory Inc., 838 F.3d 1071 ]276)
2 ARbolA= "SCAR 2= 3#7go] ARgofl 93k A eES AA=A7E ARl =it

ol 3 YoM © 43 AR 7Rk W, @ SR Y B 445 Hel, ©

u|ZES2APARY K (the United States Special Operation Command, USSOCOM)
+= 200449 19¥9, Navy Seals, Army Rangers, Green Berets2 3315t nj=k Ao ¢] t}
&t B E 917 M= A 54 25 AEES A7 2 Alzsh] 98] F7] Al2AA
of Az etk XS WS

FNARS 233t 7] A2 YGAIE 20044, USSOCOME] 240 ulet Al E A&
STt FNAR= &3l AHAZ] ‘SCAR'2h= ool tiste] Fttjol|A] AMg-8= o]},
YA A O] 7 7HA] o]FA] ou|of thste] i S S5 E A0l xR S
et
ClydeAh= F71 amigddl, FNARR F7|1RE5 Fhaskidch. 1dd ClydeAhs
‘SCAR—Stock’ T+ ‘SCAR—CQB—Stock’ &= S AMESIETH FNAR ) ARESH=
23} F LTt o] A5 AR5l FNAF 425-9] SCAR At &, Mg 4 272

715H}. ER Clyderbs YOI, Lehol a, Q1) B W 7o wiets] HAS

ofr

oN
It}
off
o
ol

&3l SCAR-Stock¥} ¥=SH Y-8-& FH3IIL, olF T3l ¥ F 9 ti=F 459

EC LA

il

276) FN Herstal SA v. Clyde Armory Inc., 838 F.3d 1071 (11th Cir. 2016).
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(Z=X[oF SEXGHE)

o]of] FNAH= 20094 0]| ClydeAte] ‘SCAR’ 4ol Tt He]S 43 HA] ClydeAtol]
‘SCAR-Stock” FAFe] ARR-S =X 218 Q5}19t), o]of] FNAR= ZX|o} Z=H 2|HH
Hol| 25 A718k3AL, ZAoF FHRAYH L FNAFS i whol=4ltt, o]of Clyde

PREUS 71 AL 2244 nlE HESIGEAS © A ARge] 7RI b,
91, ® Av|Eo] AT AFS AT A 4 UES T
o, @ Quhzol A AT AFS U HES B3l SHelstolof ot

L
TRl Hoke), Fam S thaat o] TASIA FNARY s 3] digt HelE 1A

®
olot
17
W
r <l
Y
19
E
uE

O &H AMZ9| 7|2h L
ClydeAlz Z2A)oF SHAMH Y] HEUEI= 22| FNAPL SCAR #4E AHS
7|17ko] oF 29dof =gt vl 22H4] QulE 7] fiet A ANV S ol
=:]
=

o
S AR, & 7I7FE FNAPF Al 8-S 815517 Q8] 283t A|7to] oy etar 46}

poy
o

58
&

T e 22H4 ou] o] F5o] Hie- FR2 7IXFol| o] ol 4= Qlrkal sk
A, 7+ FAHYL Maternally Yours v. Your Maternity Shop27?) AEIE gG3HH
A, 2 ARMIA = oF 11714 9] ARg7|7Eo.= 2214 ofulE AQlthal TAISHRAT

(

@ £ 2 BEO| 471} 9
Clyde ArmoryAHe FNARS] B teelo] Hul9]sh) ol ol xwl, HAE SCAR uf
S8 PN 450 97A7IEE Asgcky Fgsch e FauUe ENAE

277) Maternally Yours v. Your Maternity Shop, 234 F.2d 538, 544 (2d Cir. 1956).
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USSOCOMHe] Aok uhil F, FNARS] SCAR Aol et QX =7} obgicks =
Stk ol Y4WUS FNAPL SCAR 453 F5}it SCAR M2, e, 22}
% SCAR AHE7} 9k 7|6} BE-EES skt et vl-2 Aastorta Bl

Act.

2

® AH[XS0| JHS} HZS A2t XIS 5= U= ot J110| H

ClydeAl= FNAFZ| ‘SCARE A= ARESHR| 93l ‘Special Operations Forces
Combat Assault Rifle’2] 2Fo] Jotoict, e AR e "SCAR |
53] 20061 o]Hef 2314 ofn]E F

u)
o
©
2
N
o
rC
ox
B
il
o
1o
S~
F u
>
o
SO
3 %
s
Y

[ Park LLC v. Tyson Foods, Inc., 863 F.3d 220 ]278)

(AF&REA)

19508 ParksAk= ‘PARKSZh= A= Ad 2AIXE Al23131H, ‘PARKS
SARE ESAEA] F Saio] 4R /A=A, 2000dt) 2 AHESEYA)
ettt

TysonAk= 20144, ‘Park’s FINEST 2= Z2|u|d] AXX|E ZA5Hc} 0|9 e
3l ParksAk= TysonA7F ZH419] A3t de sishaivtal FgshHA] Ao} AR
Yol 25 A7|5k3dTt,

278) Park LLC v. Tyson Foods, Inc., 863 F.3d 220 (3d Cir. 2017).
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A Yo} AHA-L ParksAke] ‘PARKS F40] 2212 oJu]|E Ax] Halickal o
A8tk
(a2

O Z119| M= (Extent of advertising)

‘PARKS A= °F 20013 Dietz & Watsono| <=3+ 41 9 ofz} W A& A4
off ARERE Xt oF 14,000 215 Al&lstale Axu|Alol| Al A FarEA] ekeketh, whetba
P Fa19] FrEme 2344 on|E ARlrkal wetstr] ofPokal HAISEGIT

@ A2 7|2t & EX9| M=(Length and Exclusivity of Use)

FAUALE ParksA7} 50 o4 Sl ARE ASBGOmT ALE 7|7 SO

ParksAl7 frelstehal Hok), ofe® GaMUS Parksib A EAjsH: B 5

187

=yl

Rl 2o o8y



J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

Pt AL Aulae] QAo Wstt 2
3 EH A9 FHH A0 R s o] el AFH ATk AT 5 Uk A

®@ 2] Z7{(Evidence of copying)
ParksAk= TysonAF} ‘PARKS =

A3
TSRO, e olF AATHA| of s,

@ AH|XF ZAKCustomer Survey)
2]} ZAJOA = PARKS AHEZ} 2244 o]
QT

mlm
E
Kl
pacs
rlr
)
ol
e
ol
o
o|X
il
N,
'O

® ZIAI| 2t OiE L T4 H2(Size of the Company, Number of Sales and
Customers)

SIAZE 231 Wi o] S5 S WS AR QA4S AR 7 Sofdt,
2 2011 ©]F ‘PARKS' 37} 22 AA] miEH S 1] 5 A2 A viE
NO| 1,3% nlgtolw, TR A miEH o] 0,01%00 A|UA] ekekeh, a8 Parks
Ao} sl HlolEjef Teds PARKS' /37 2214 ofn|E FHSaklrkal ¢17g8HA] oy

-
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[ Engage Healthcare Communications, LLC v. Intellisphere, LLC, 792 Fed. Appx.178 ]279)
(AFAd2tA))

B AR ‘R, A, BARSIPY T Beistel AR firt Al

o] =7t A=tk o2 &5 AlZIsk.

2o HE oo 53
PERSONALIZED MEDICINE IN ONCOLOGY PERSONALIZED MEDICINE IN
HEMATOLOGY/ ONCOLOGY
PERSONALIZED MEDICINE IN
HEMATOLOGY/ONCOLOGY
THE ONCOLOGY NURSE ONCNURSE
THE ONCOLOGY NURSE APN/PA
VALUE-BASED CANCER CARE VALUE-BASED ONCOLOGY
VALUE-BASED ONCOLOGY CARE
ONCOLOGY PHARMACY NEWS ONCOLOGY PHARMCACY NEWS &

CLINICAL ONCOLOGY PHARMACY NEWS &

Fa oA Tl dils dastiny, FaHdS A7 23H4] QulE 7Rl

A& AAs7] Yote] @ LHAET AAE«= uiE 9 Fa HEY(the extent of sale

279) Engage Healthcare Communs., LLC v. Intellisphere, LLC, 792 Fed.Appx.178 (3d Cir. 2019).
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and advertising utilizing Engage’s trademarks), @ A& 7]7Hlength of use),
@ AFE-2Q] =& (exclusivity of use), @ 2H} oJE(the fact of copying), & AB|A} A&
ZAKcustomer surveys), ® L7 Z<(customer testimony), @ T4 # 4o
A FEAO] AL ofE(the use of the mark in trade journals), ® ZAFR] T+ (the size
of the company), @ & (the number of sales), (0 AH]Z}9] 4>(the number of
customers), @ AA| &Eo]H (actual confusion)=S 1o stclar TA|SFII T

olF ol FA U Y] AT I EA Y 2344 ou|E fdA] FekdleE s 5

o B AEEA HIRRS o= glokal A

[ In re JC Hospitality LLC, Fed Cir. 802 Fed Appx. 579 1280
= Aol A s E2MEZCR 2YE= 37191 'THE JOINT 7} ARGl ofgt Ad#E
Qo] AHERA BRE 4 LA} Tl
JC HospitalityAl= ‘Hard Rock Hotel & Casino & 493514 SALE, ‘THE
JOINT 2h= ZAEARS: 23514t} JC HospitalityAlR= ‘THE JOINT 2h= #7342 AF
2 501 sty SN A-LEUT. ol JC HospitalityA= 34

T dejol HHA-E shev, dadadatidsle g 42 34 714

o) molu], sl FAfo] 2218 QJulE ATk Ho] YFEA UThe o FE HEES

AEATR A A A 2704 ojul 2 Ao} Hee) @ AEo] o)
Z}HE0] S ARE AREARR} AAA]7|=A] oJF(association of the mark with a
particular source by actual purchasers), @ ASFAREZ 7L ARES] Aw W =2 of¥length,
degree, and exclusivity of use), ® #I119] <F} HFAl(amount and manner of
advertising), @ A3=2] T} 1170 4(amount of sales and number of customers),

® ox=4 Hsl|olf(intentional copying), ® 3lE AF Ex= AH|A7E AR H|X] =

J5Fo] tfst A= X = (unsolicited media coverage of the product embodying the

280) In Re : JC Hospitality LLC, 802 Fed.Appx. 579 (Fed. Cir. 2020).
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mark)& Tefstofof Geki MOkt obgel Wl AL ©hes] ZsHolH, HY
12 AW FA o) Abgell oJFt AEE S Qi stolof gtk ssick
HEATH 491 28) oint B §ol7h QUFAO R Al Ul AlEHIQINE AR|2'E
ke %S T4 THE JOINT 7} JC HospitalityAHe] AJH|AE Th7] 7]43k 3
st ARSI Tolo] ojulE sy $18) BAEo] 4
714 ARA ofulg ARSI 71, SATE AeIAE oint'e] ojulo]
E3] AlgFEo] 931 nhA A 92 93] Wit o 4
I, B, Lol=29 i olo} AR AR 0@ A
QI3ick. ololl AHEAITA SIS joint 2R Tholzh ‘slo]u o} el 4, 2

HE, LolES4, A5 9 v Au|2S ATsHe ARIRIS] e 24 At 28

]

.

e © N
Mo o
o H

%
A
2
ofr
IN
i
1o
S~

o 2
ok

K
30,
32,
lo
o=
Ho
N
K
_>LL
_I_4
o
rr
_1>~

ol&-e] AFA T A9 IS]+= JC HospitalityAre] sl A o] ARg-of 2]t gL

JC HospitalityAR= ZpA}F FARES] AA# 55 53l "The JOINT 34| 19954 3
d o5 AAFo|u =HHoM XHHOoE ARREQITial FSEYcE E3E JC

HospitalityAR= ‘The Joint” ¥4 tgt u}AE v]-& A& j&H-S =35k 4= 9ot
7 #4890 o Yo7l JC Hospitality A= of2] afel jalolAl oj5a) AZo] o

3 2714 ojul itk FsIc,

=

T HospitalityAFe] AB|A7} 2fAH| 7}
2~9] Hard Rock & Casinogh= 3HA%E Ao <5tk AR Al 4 Lo EZH T}
v 5t o] it viAIY vl-go] of A AP E A=A Blard ket AbR T glrkal
Hokth 3t ARAI A9 Y= The Joint' #30] £% o2 34 (Hard Rock’ T
= ‘Hard Rock Hotel & Casino)¥} U770 ARgof gt AldHelS AQrta &2 4=
sichar sekskoic,

JC HospitalityAR= &Aool 3kastiar
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[ Royal Palm Props, LLC v. Pink Palm Props, LLC, 950 F.3d 776 ]281)
(At EEA)
SEAH]A3E Royal Palm Properties’ @] AF3EHAQ] Royal Palm PropertiesA=
AAAAI1 Pink Palm PropertiesA7} AHAL] 524 ARE st o] G2 &5
A715FA ). o]of th3ll Pink Palm PropertiesAl= Royal Palm Properties’ 3¥%0] 7|

7 Aol sigarct ShAA] WheE AISISIC,

E2 o GRAH YL ga19] =3RS whol5o] ‘Royal Palm Properties’o] gt

FAMLS APHAY] o] FehA] AGIth P varh daie] A
Royal Palm Properties7} 22H4] 2Ju]g F5E3HA] ebgtth= ol tisf A5 A=
ChelA] S3ickaL wAlsteich

P de dae] vt ol w55 o, 23k ouirt A Enhar Bk
ok WhH e, v)arth Wl e o)A o] ofm|ek Hgt A A SAE A

2 UL Ted] A3 RS ARSI ARt R
7bE 4 lokar AAfsteit.

L 03ha) ofulg UGk FEE 3

X

281) Royal Palm Props, LLC v. Pink Palm Props, LLC, 950 F.3d 776 (11th Cir. 2020).
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=5
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2
%
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=5
o
o

s}
— =
e Shelebs Apaee 53 ool AR S20] AU oL 7|4k ot

[ 20154 EU AHEX|A 1282)

A4z, A e SBRE gk A AR
1. oS Z50] oL sho] sfigehs ARl disliAl= A5 vt
55 gl FaE Adstolof gl
(...)
(b) o] gh= Al
(0) AfollA A E= AHIAS] 75, F4, 5, &%, 71, LS Al
2} = A|29] Afgo] ojoldl Xgjdl X Ek A7), EE 7Je B4
S Ak BA T FANEO R AE A (L))
(o) ThET} 22 34, 1 o] BAnto e FAE A3
(1) A% AAL] AdZollA] 71%181k= A
(ii) 7142 (technical) A} o8] vl=A] Wast Ao
(iii) 4Bl 829 7S B 29
(...)
4, AL Ab), (0), () Zoll sigsh= T olate AMg-e] A} ojn] AJHe S HE
gt moll= =0 A-ER| opzitt,

o

% glom),

B

282) Directive (EU) 2015/2436 of the European parliament and of the council
Article 4. [Absolute grounds for refusal or invalidity]
1. The following shall not be registered or, if registered, shall be liable to be declared
invalid:(...)
(b) trade marks which are devoid of any distinctive character;
(c) trade marks which consist exclusively of signs or indications which may serve, in
trade, to designate the kind, quality, quantity, intended purpose, value, geographical
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[ 2017\ EU AtE 1289)

ATz, Aol gt Ao A
1. TR ZFs o tisials A EEES vk

(..

(b) 4/o] gh A3

(c) AeolA 7 T AU §3, 4, % &=, 7H, 1S Al
2} s Au|20] Ago] ofsoldl e $13] i A7), Ei 7eh 54
= BA] S FARRO R SE AR (L)
(e) Theath 22 @4, Lo B4vtos 98 A%
(1) =5 A1) AA0lA 71918k= A
(ii) 714 (technical) 235 $I5) Hl—E/\] Q3 AL
(iii) “=5oll &A1 7HAE Elsh= 4
0, 5] T SR SR Lol AR A9l A3
3. ALz Alb), (). ()29 7B, B3E AREE] B a7 T A0} S]]
Al o] 7] HLo||= ALz o=t}

1T 10

lo

% gick

il

[‘ =3

origin, or the time of production of the goods or of rendering of the service, or
other characteristics of the goods or services; (...)
(e) signs which consist exclusively of:
(i) the shape, or another characteristic, which results from the nature of the goods
themselves;
(i) the shape, or another characteristic, of goods which is necessary to obtain a
technical result;
(iii) the shape, or another characteristic, which gives substantial value to the goods:;
4. A trade mark shall not be refused registration in accordance with paragraph 1 (b), (c) or
(d) if, before the date of application for registration, following the use which has been
made of it, it has acquired a distinctive character. A trade mark shall not be declared
invalid for the same reasons if, before the date of application for a declaration of
invalidity, following the use which has been made of it, it has acquired a distinctive
character.
283) Regulation(EU) 2017/1001 of the European parliament and of the council
Article 7. [Absolute grounds for refusal]
1. The following shall not be registered:
(b) trade marks which are devoid of any distinctive character;
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. EUIPO A&

Ao ol Apdelolet, SEato] TS AHE Ei Ao} Beiste] Ao 1

3k Ajeo] Zojuo] XY Fojw Tl thFe] AGTt AN BAS AT
W G AE EE Aulset B ST ARICIA feE Ao AMs Hoee

10
=)
ok
ot
i)
o
=
)
H
ot
ol
14
g
N
)
—
-3

¥ EU AEF4 72 AL Ab), (o), (Z
o g 52T 5 glEl EAole} sitjehs =g Jn|E ST 4 glon], s

[0 7L}t Bol4o] glojd] ALE FEo] AR ALe] tHE S| /53t
ofugit, 264
2. moia7

(c) trade marks which consist exclusively of signs or indications which may serve, in
trade, to designate the kind, quality, quantity, intended purpose, value, geographical
origin or the time of production of the goods or of rendering of the service, or
other characteristics of the goods or services; (...)

(e) signs which consist exclusively of:

(i) the shape, or another characteristic, which results from the nature of the goods
themselves;

(ii) the shape, or another characteristic, of goods which is necessary to obtain a
technical result;

(iii) the shape, or another characteristic, which gives substantial value to the goods; (...)

2. Paragraph 1 shall apply notwithstanding that the grounds of non-registrability obtain
in only part of the Union.

3. Paragraph 1 (b), (c) and (d) shall not apply if the trade mark has become distinctive in
relation to the goods or services for which registration is requested as a consequence
of the use which has been made of it.

284) EUIPO(F 122), 694.
28b) 4/5/1999, C-108/97, C-109/97, Chiemsee.
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[ SARHKY A C-108/97 - Windsurfing Chiemsee TZ ]
(AHEEA)

WCP(Windsurfing Chiemsee Produktions)AR= Hfo|o|E0j|4 71} & 54291
Chiemsee®} 717k Q12|04 AHH] HAlle A=Y olS hifalgict ojF= ¢els9]
Al SatollA] CRRRIGIAE TR SoflA] A|2E|lth, WCPAK= ‘Chiemsee & T
3t gA)o] T3 Al 523190t -2 X YoflA] BSWH(Boots-und Segelzubehor
Walter Huber)AR= ‘Chiemsee’ B#EQ] A= oJF: wufgiz|ut e &4
< E3ith. WCPAR= BSWHARY] ‘Chiemsee’ 2= 3 ARgol| 0|9 A|7|513,
AR A E2hE i Aolekal T8Il ofof| RHAE oB] TES 28l
A AR A e SRS

(FEIAMER T )
= ARE IS AR AT =Y Hlololl 2] S ‘CHIEMSEE' = A[2]4]

AR e 7147 3ol sfdieia Resisict Ay As ALY A©
F0] LEA0] o] 9 WE AJZto] K27 A A AREE 2 Qlu R HAsle A
ofekst MSIE], b AHER AR AL A5 HA) L0 B A U
o i) S AH5H AHo] B2 uiAsks Zo] ofel, mlelE A EE
214 A2 A8 R0l Sl S8 6K 3 u}
Sl Yol 5 711 ool gzl (1) o R A 50 %
ok ARgo] ofst APHe S H5He Hlolm, B <2> B4 2Rl S
o] 552 9Ia A} B A} ojwidt AAE 20X TSk Agolt,

ﬂlk;

Q

FH

286) 12/9/2019, C-541/18, Deutsches Patent-und Markenamt.
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FEAPRATAS] B o] W, AT Aol O3 AT AS ofng
ekl glof oy gl AFAF] SR AU AU & 4 o]

2 AJIA0] AR It 4 Stk el TR 5745 FUH 0 WSk &
o). olol wis) S5 sl Ae] B4 wefslolop alck AR Ago] whg- &
PeA Gl APl F2S AN 71%o] Y TS QEer AEHOE A}
88 -2 Aol AZEY A3 3R] THE Aol Ofgt AR 28 4 ek
sheict 287

olge] s B 5524
olrki Wk 258)

oF

=2

o] A B4 th faSo] mefd 4

O S TYe) NPYRE

® 47} o} FHOR, Mo FHIH, o) ARElo] Sri=Alel oiet Y
® APt B Fol FAR B

@ T I AR Qo) A B ANIAE 5 7190l A A0 R EHE

o
©® BTN EL Vet A 2L AR} Bole) W

ol

O g H A&

0

AB| 2o s ARGl ofRt AEE FrIstojof ditt, webs SUele BT AR
A

287) 4/5/1999, C-108/97, Windsurfing Chiemsee.

288) 4/5/1999, C-108/97, Windsurfing Chiemsee.
("51. In assessing the distinctive character of a mark in respect of which registration has
been applied for, the following may also be taken into account: the market share held by
the mark; how intensive, geographically widespread and long-standing use of the mark
has been; the amount invested by the undertaking in promoting the mark; the proportion
of the relevant class of persons who, because of the mark, identify goods as originating
from a particular undertaking: and statements from chambers of commerce and industry

or other trade and professional associations.”)
289) EUIPO(F 122), 697.
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@ ARt
Aol ofgt APl BAZL B AHE B Aulol tigk Avk Avlhe] Q1A
wsto] H7bElojof G}, olelet anlabs ghe Mo A o gla, W] glon] 4]
F9 A4 A A0R FE AT 220 7S SasHs 2L 9
Al Foixie} PR, o] WAl V)5S S U] ade
S AFE L AH| 0] Tulgpo]] thak 24 @ a sty 200
olelgt el aulAjols AEI AuAS AR FolEh AR ozt 1A ofn)
o AAVA O AL AU FAH TR ZRHEC 200

® FEH =M 78 © XF0|M| AEHS FISHOF ofl=X R

20179 BEU 314 Allzel mi2d A e 9ddes 7MY, rede A
AoflA T3 B 2=tk b die FHAT dFolARt AE=o] glyzie
5550] A= oo Ry, ok ARGl 2dt AEE ARIT AFE AEEE 2
e G Aol AA APEE Ao g} 292)

201749 BEU 4314 A7 A2@olM e wEde dtollAet Bst= 49 4% 5
=5 FIR A AEAN7E A8 =L skl Sl ofofl jEd AR
Soto] JRE 5T B wHAT A AGolA AEHE FS3toloF sheAle] £A17F

At olek TsiM = thae] AlloflA BRIt

290) EUIPO(Z 122), 696.
291) 29/09/2010, T-378/07, Représentation d’un tracteur en rouge, noir et gris.
292) EUIPO=E 122), 697-698.
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[ C-84/17 P - Soci€té des produits Nestlé v Mondelez UK Holdings & Services /
C-85/17 P, Mondelez UK Holdings & Services v EUIPO / C-95/17 P, EUIPO v

Mondelez UK Holdings & Services (¥} ot 1293)

(AHEEA)

NestléAR= 20024 39 2121, BUIPOS] JAITAo] tisir] AmE9S sl
0] Cadbury Schweppes plc(¢]% Cadbury Holdings, @A Mondelez)AR=
EUIPOO| Zd3t++78 A7z A3} Al(b) Zoll TASI AEsEFRE 53Tt oo
sl EUTPO= 20114 14 119, s 3ol tisl| FFaa78< sisich

BUIPOL= Ahgo] oJt Alelo] fgieish 4 x|ofols Qlzelofof ghrka siirt,

web Tejg AN SA7F Ao gL B SIUFolekE RHdRe] 9 4
SJollA] YFEA S % APHE Ark T 4 ek shgiek 295) ofe} Waks
FAUAE BU HE] B 40 ufet JEES0] $9157] Sl 3 H4o]
ST ol Aeie iAo} Bieky WAl webd AR Al7E AL
& A (b) 5wt AT A2 A SHAG] AR A|olA] AP 7K B4l

=
Gl HARS S5 4 itk BT, BU 4] tel SAJo] wet 550] Selep]
SleH 7157k fietat AN TSP A2 Bl BS Al 715 B4
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2 7hAo} wiekar siich

olo} THIS) FHAT HEALNHE Ui AT Aelo] gicleks A
BESS Auskn glnt, B ARE] A9 ARGl ofFt At ATk 2L UF
sP7) SR sluREs S48 AET Bat YA, AR A Adod A
of SJat APHeS olof ek 212 H2Is] st webd RHAT AM A
of ol APEE AL QIFFA) Sk A9 SR AERA F2o] ofehE 4
Qlrhe 2 2151t

HHH, Pillow Pack APdollAl= 2 Sld=roll A Al A48 B7Eshe R /Aol dhal
U2k o] HEskar lek, ARgoll ot AE ol tigh #A|2|%] H ool wAl= Bt A
= A71skeT, ol wAlE= 32740 A el depivkal Kkt 3 =S Al
QJstale de] ohE w7tollA ofsfiEA] &= 714 oulE AU AL ol siE
#7po] sl S haroll A ARgell oRt AEES dUSS U5 AeRE FEsHH, o
2 I7bollA o] AR dRbd o= A7} Jirkal HodT)

TR YAV - ARGl o3 A Y R 57 ol |etEA] ko A
A EU 3-sA7HA] St ZLeigt 9ol 57442 AelA AdEge dlao] U5
E]ojof Blt}, o]of| thafjAl= The Coca Cola Company v. OHIM, Nestlé vs, Mondelez,
Lindt & Spriingli AG v, OHIM AHg| SollA% HEE Hf It} 296) 4] F-sA|ofl A 4

o UhEe] 2L B Y] R EHGT, T AT S S B A B
]

O

A|Z QAR Rlo] Waste 297 olejdt L /1EE BU dejoli] 27

293) 25/7/2018, C-84/17 P, Société des produits Nestlé v Mondelez UK Holdings & Services.

294) LEAHETA(Court of Justice of the European Union, CJEU)= SAAS CHEe= AFERITHA
(Court of Justice, SN2} 14 7|21 UHHHR(General Court)22 FMEICY,
https://curia.europa.eu/jcms/pload/docs/application/pdf/2020-05/cour_garante_gqd-03-20-17
8-en—n.pdf.

295) 25/7/2018, C-84/17 P, Société des produits Nestlé v Mondelez UK Holdings & Services.

296) Patent-und Rechtsanwaltskanzlei, “Distinctiveness through use: How much Europe is required
for proof?”, 18 July 2019, https://legal-patent.com/trademark-law/distinctiveness—through-use—how
-much-europe—is—required—for-proof(20224 12& 5 10A| E2).

297) Case R 381/2000-1, 18 (OHIM First Board of Appeal, Dec. 20, 2000) (Pillow Pack); Porangaba,
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ol A0 R = 71FER| o= A A Q] A (nontraditional marks)E AMIAF A|skeh=

7
Apgol] ofFt Al HEE AREYY 0|0 o]Fojzigo] ZwElolof T}, 209) e}
A Z9%o] ko] 7|2AHo] Hek ol f71 W oA E US| A et 7,
Qo) 49 AR A3 AR Ab)E WA AD)EL] AREHo|Gol S A4S &
Fom A¥e H5e et 5ol o) BHol Hrk. aei UL R0

AHEle FRI5HA] eitElekE Ay A3z AlTd Aln) = WA Al(d)2E fiRtste] 4

A

o
Soll thigk 5ol e B 3l Rttt 712 300) ok S0 A= ARGl €]

T AY 8710) 5 oS IHshs 7RAS ARSUA e R Bl it 301
A= o] gle 3ol digh A ARbelA 1 AsrE ARGl ot A Ee S
SAIE B AsiM e i B0] SEEUY ANEH AN 2 RS H5T
grollRt FaEAME 285 W o ok 2R AEY F5Uo] Y o]l sy
e St 2Es =2 o %l

u. A g Fujsitjets ARSS0] AZEE F¢
20174 BU ARERE ATZ ALT A/ Zole ALgol elst Aele ujshel e

FRSFO| A-REE ANFE 7TABHL Slek & A AHIS] A0 Z19dsAY, Tle

L. H. “Acquired distinctiveness in the European Union: when nontraditional marks meet a
(fragmented) single market”, trademark reporter, University of Glasgow, (2019), 6.

298) Luis H. Porangaba, “‘Acquired distinctiveness in the European Union : When nontraditional
marks meet a (fragmented) single market”, 109 Trademark Rep. 619, 621(2019).

299) EUIPO(F 122), 695.

300) SoiHUF 126), 158.

301) 17/10/2013, | ZB 65/12.

302) 19/6/2014, C-217/13 & C-218/13; 23/10/2014, | ZB 61/13, Langenscheidt Gelb.
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2 A0S 9] WEA BRI AP, FE AFo] 4D /S ek B, 1

ol 4 w7HERE JiE P22 Nk, dHElE S A A3k A2

[ S AFHEH H3X &|2g ]303)

ChaTl 2 B T o] SANOR Y AEE ARRA HES 1S 4 gk

1. A4S AA1] A ollA 71918 7-5-
2. 71%A(technical) 23}= 93] wt
3. Asgoll AAARI 7S sk 4%

0]9} T3 Koninklijke Philips Electronics NV v, Remington Consumer Products
Ltd APl A= AFEA ) (Directive 89/104/EEC) A3z A1da} s Al(b), (c), (d)
B2 AARE AR 58| AME 4 s HAL A3z A3l uhet Apge] ofgt A1
S e 4 ATkl sRITh 300 ey A3z ALY Al(e) &2 Abfroll sigshe -2t

P
2=

§lol S2o] AUk sj9iet, 3 olejdk A5

303) German Trademark Act
[ Section 3. Signs eligible for protection as trade marks ]
(2) Signs consisting exclusively of a shape

1. which results from the nature of the goods themselves;

2. which is necessary to obtain a technical result; or

3. which gives substantial value to the goods
304) 18/6/2002, C-299/99, Philips
305) First Council Directive of 21 December 1988 to approximate the laws of the Member
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3. AlHY wdo] 37
7} 1884
A |2 ARGl ogt AHE HE o] 1E witd off sl 4ol X dsEo] EAT

AR R fEidEs & = Slo] thE ARARS] AR PEE 4= Qlok= Ao gt
SHE TEH SR Hrls|of git} 306) A o] AHYE 701 Q=A1E HUkE o
o= th=9] 845 1T = Ut

@ sl =] AR

@ F gt AR om, x|ej o FHeHA|, Qef ARgElo] Aol tigh H=

® AREAP} Y SHo| FARE T

@ S B9l ASE Ee AHIAE 54 7IolA Akt Ao s SAE Hsk= ¢

ofeigt aglof 7)25te] Abgo] oft Alselnt peigh e Thewt ol S 4

olekaL Bake}, 307

States relating to trade marks (89/104/EEC)
[ Article 3. Grounds for refusal or invalidity ]
1. The following shall not be registered or if registered shall be liable to be declared invalid:

(a) signs which cannot constitute a trade mark;

(b) trade marks which are devoid of any distinctive character;

(c) trade marks which consist exclusively of signs or indications which may serve , in
trade, to designate the kind, quality, quantity, intended purpose, value, geographical
origin, or the time of production of the goods or of rendering of the service, or
other characteristics of the goods or service;

(d) trade marks which consist exclusively of signs or indications which have become

customary in the current language or in the bona fide and established practices of
the trade.

(e) signs which consist exclusively of:
- the shape which results from the nature of the goods themselves, or
- the shape of goods which is necessary to obtain a technical result, or
- the shape which gives substantial value to the goods;
306) 4/5/1999, C-108/97, C-109/97, Windsurfing Chiemsee.
307) 4/5/1999, C-108/97, C-109/97, Windsurfing Chiemsee.
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v e 550 AAE AlEel 54 slAtelA iR Ao ® A-ELL wEkA s

= tﬁ‘ —
A THE AR AEI e A9 ARGl olg AEeie Zhett

n S g R AL A AlEe SRR st 54 A= H

=
A Ao BUSHE A9, S AEE A 5 aAS FEof st

SlolAE AEO] Ao} QA BERS $1% ARt Algo] Aubow 3
S} 58] Bl /W] TR UFeh] SR AREA B U 92

308) European Union Intellectual Property Network, “Evidences in Trade Mark Appel Proceedings:
Filing, structure and presentation of evidence, and the treatment of confidential evidence.”,
March 2021, https://euipo.europa.eu/tunnel-web/secure/webdav/guest/document_library
/contentPdfs/EUIPN/common_communication/cp12/common_communication_cp12_en.pdf(2022
122 20 14A] H2).
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ook Alo] RS AABHA kstelebd AR ARk ke 30 ooz &

ESA e oF ok, dHbE o 2= TR Aol B2 vlS= Folof et

FRAT AT YEAT BAL oheat 22 AR
Apsta glek, & BEL W TF AAS hEsfof shul, FASIZ M olof &

AR gAY ot SR, A )0l Y AE Ei Aulsg] A v

FE 57} 1,0000l4 2,000 Alo]e] AnAb LAY FEE ANt chF Qs
21 ARE B AE|2 B ARACIA] B R B 4 o e Ei)

B|150] QIR thES] Tm), 2 Frhe) B, A Bl Al Roto| ujet ¢
Mo ol paxE Y 5 olr, et 53 AR El Ausg 49 84 o e
= E S glon], FA9)E ARHtE FAZE Qe 5 e
ST RS v S AE B A0 ALgAle ARFARG FERS Auta o=

o F&Z0)7] wiZo] FHoAE E A2 2tolE Bt wEhA F2e| diade 4

K
N
rlr
Ol
ofl

(2) AE2At T A

(@ Fage UK Ltd v Chobani UK Ltd At2{[309)

# A= 18 87 E(Greek yoghurt)'2he 27-9] ARGl w3t Allole), & AR
O] A2 20129 99 2714 o] 7t oAl ARgE wf ejaA @A E o] EES)
F8E VAl H =A%k

3L Fagerh= 1980 t] FRHAE 2|2ofA] S=9lste] =t A oolA e a7

309) Court of Appeal, Fage UK Ltd v Chobani UK Ltd [2014] EWCA Civ 5.
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Egly AYsly QR AES st FageAte] AFALS mfe JaAo]glon 201249
© Qo)A 18 QAER FujE A RAE H]L9] 95% oS A FTt, 1112l
Chobanirle B7] &f57F vl=rolld 20050 A= ARGAIE Fskal=dl.
Chobaniil= 20129 9] ul=tollA] T QAE(E A= o8 18& 8 AER AY
SHAthE G=tol] =3Il ChobaniAk= ‘718 @A E'gi= EL7} ujato A ThEal

ol

GFNM P IA SHe AAEE T oIS I AFL ek AT 2
WFEQ] gojeh ki, olo] o) at 9% JIUS L A= Faue]
a3hiet.

AP AE 2013d0 AEZAP} o] Fo Ry iy AERANAE = Ho]
oA ZAAE AAste] thae] W AR ] 204 A4 (produced in Greece)’
olgi= EA17) 71X A Q] FageAle] 18] @ AE AlEL gy Tio| ujgl o &%

Aol A o] 731, the o] ARES shc,

n olo} e ABS EAA?
n o] AFo] oftlolq THEoIFH=A] el QloAlte?

" ghSolrl g2t ofrjelrka?

n o] AlEo] oftellq RESeIF=A} Fastehal Az D

" 1ol Folelha?

1 Q7|ES WEL 9.0 A} oft)elAt Fastch AZshALe?
" 959 247} oleleli ALY

w2
Mo
BN
>,
e
Jkﬂ
o
2
o
ki
o,
)
s
K
jm
ot
rﬂ
,ﬂ

ZAF 71321 New Field Work Co,,Ltd.,
Aol A ILE7E A o] Ak} ZRAE L A|of ofsf} o] FofFrt, A T7HA] B A
A g 4= e Awollen £ TS eskA] i), 1| of2et 3o A
ol sl “olof T AlFE EAURY e A WA Awo] o7t Ro stk o]
w20 2 9ol olZio] FET o] B el sefele] RAES shzthe

QAL o™ 8AE, AR I, AAH] S01e 4 e ETAE 870l 293
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2 AEE 8AES YA o= AR AlQsh] ffRt Aol i oL ol 2 ofeh=
FHo] ofjmfisto} @ AE QO] AlFS 2EShe A= AT 4= Qi HlHo|}leH o]

< AgolA deRt viEe s QIFE Y, HAS AERARE Algstal 1 ded ke
A AL St oy 11l ChobaniAt S FEsHAl A8=A] ¢kokal, A=
ChobaniAte] sfaxz ARdo] FA =Tt

@ Imperial Group plc v. Philip Morris Ltd At{[310)

B2 E715 Lo SR 2 AR AP2L7 2ol iele) s Agslof 3
o}, AVYAIol ARSRE Aie] MRARY, B, A W Ae] Mg Al AR

o

3ok g
MERAE § AR AE AR, GRIEUAS AREAL B 7

el theat e AH S AAJtolof Srka stect 31

il Bt E

Tl RS IS 4 QLS QIR RIS Alelsiof gtk

[¢)
e e dEAe R e R U B aER AAIE Edelo] NS

o e 5 QlolieiE 22 A ok 3] el diste sl
Qheic,

310) Interflora v. Marks and Spencer PIC [1984] RPC 293.
311) Imperial Group plc v. Philip Morris Ltd, [1984] RPC 293, 294.

208



Intellectual Property High Court of Korea
International IP Law Research Center

® Interflora v. Marks and Spencer PIC A[2|312)

2 ARRToA] FarFR S HAUO 517} slofl A HAERARE Akl Hi
SR AXSAY SHAE Sele® S45t=S ol a7dstojof gitial TASHT
ofof wha} RS 2 AlQIoA] o]ef TS A|lEsjof sk ARS thaat o] Halt

v 9lo] 248 2R 29lo] AR LA AlE)
v Sl 2717 wigle] wetel) AlEA Z1A)7) Qlrks AL Qi
" AREARY AR et ARE AFFsha, AEAS BET A AN AERAL

o] =, et AERAT AR I, FofRiel e AR dist ' 4A 5=

AHAfe,
AR S F A 2T 290 AT IS e,
n ol AEAAL A I, Foluh Pk 2] Aol Anwls ol ugg B
et
4, m2|

7}, Aol oJ3t Ape 91 Al
[ SZIAPHRRTEA T-137/08 - Green/Yellow ]1313)
B AR AL Deere & CompanyAZt thS 34 o] tis] OHIMO| A%

o}, o]% sl A2 20019, JHE FEE U

filo

54

312) Interflora Inc v. Marks and Spencer Plc, [2013] EWHC 273 (Ch); SF=XAIRIAATY  “Q&XY
M4, INTERFLORA AHQ| QIELI F|9IE A0 s HEHZS] S-HZ, XAMSSEA
2011-415(2011. 9.).

313) 28/10/2009, T-137/08, Green/Yellow.
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=S AR AT B 1270 S, ST A A4 TRRR, DA E

/
LA 204 5 LAY D AR 5D L AYIA, S8 5 EdE, 49
H
2

olo]l T3 BCS SpAARE s AEZL 29 WA] Algelo] glolm, Abg-2 Ba Aae
o QTR 2717} BEBe|hT slEA OHIMO| e #pe] Lag a9}, olo)
o3 71214 OHIM ilgkiiol = st ot sig A12S 712k=lgick, ofo] BCS
SpAAHE frElAPA T AN o] 22 A)7Iskct

BRI BRSSP QRS S ko] 23 T ]
ATt B Bt AEE ZIAS FEIITHE 2 QAHE ZoR YFE] 1)
ol Abgol O3t AEES A7) B o wasklt

1 =
FE2 afF SAfoll A A 23 S71AIE Aadhe MAde 28 9 olof st WA =

R EN

i

9

[ SYALHHSL, 1 ZR 139/20 - Goldhase 111 ]314)

(ARR2HA)

314) 29/7/2021, | ZR 139/20.
=2 C-98/11 P AlEl= LindtAZ} gHiC2 ZFHE =23 E7| 2YS EU YHEHZ S50
OIACLE FBAIEHTA0N OIF HESH AfHO|C

210



Intellectual Property High Court of Korea
International IP Law Research Center

©
S~
>
M
flo
e
k]

7h H2d B7) 2339 FA Ago] A o 48] ARgol| ofste] Afik
290 QIX=F FHEHAL T Ao,

Hils 2E5S A4Ksh= Lindt & SpriingliAte]™, a1o) A& F shibe a4 AY
Aro 2 hfj ¥ ‘Lindt Gold Bunny o]th, €i= X 30 5<F SUojA 52 7l o]Ar
o] B B7] BoFe| =& #Wsteitt. ‘Lindt Gold Bunny'+= =YolA 71 Q17|

e FEE EB7] Bef 2F3 AdREelal, 201730 = oM s A el

40%5 Aolxct. Yt AEst AP el 2w AExRAL SERe] 10%7F 2FH
E719} 33| ‘Lindt Gold Bunny @] o) ARE-H FAS i19] s|Akel AAAF
F3 0 228 AE AzYgAold], 2018 FEE A& Bt A Toof glolgl=
ZZ3 E71E Hlskaict

Hil= Lindt Gold Bunny'®] &4 Aol gt 4F3to] Afat2A] A2k vl wja
7h ol RS Hefistlrtal A 2F8 B7] & skt A5S Al7|sk

3l IS A H AL AaoA ‘Lindt Gold Bunny'9] S440] 5 AR A4z A2
of| whah A2 A B E Zlo] opl o2 A0 1AV Qithal sk3ict

A AL are] F4s Wols it A2 Havk 2R HERARE Al

211

ERv 2l losly &k



J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

so] B4 =719 FMo] FI AUZ A2l whet B FF Aolold £7] 223
o) JERA A TS AR UGk BASIY, B ARRACIAE S 4

32} ¢ sjAfete] AAIKGo] T0%e) ol25i=d, AYHHAES AEY FHEs A

1o g

g A A2 dlid T4 Aol FEolA &=%l Lindt Gold Bunny'®] Hl#}
Ql 8@kt Sle B71, w2 H4o] 2|23 54 &, Lindt Gold Bunny'2h= 24h)<}
7 AREEIITRAL S 2] A =S AT Welizh HA] gl BAISH.
whebA YL Lindt Gold Bunny2] 4 AAfo] ARHo 2 B57} Hrpa B

et

L ARG oJgh A8 E B AL
[ SARHIR A, T-204/21 - Stryker v. EUIPO ]315)

StrikerAb= 201749 99, ‘RUGGED 8= Alxo] tfsf 443t Ana 2944S
sttt o= AFET AlL0F 2 All27el &3t} sid gt TR A, & A
TollA BAE 7] $Ist B4, fobg Ao W viegd owg s 53R 9
AF T el Q5g SR folg AdE 15| $ISt olsrH ol AE
Folrt,

olof| i3l 5317 AR BT A 71sF o, Aty A7 A1 Al(b) 5 U
A Al(e)52] oju] oAl A1 7hset EXJo] glrkil B 1 Ui o] disl 552 AX
Skqict. ool EQle 20184, 5317 AR SEAE Al s EUIPOO]| gars)

o1} EUIPO @i 71424S ot

02 EUIPO FaH= 79 A8 HollA Fol& 2= duiele] =& J18ste] Ads)

315) 9/3/2022, T-204/21, Stryker v EUIPO.

212



Intellectual Property High Court of Korea
International IP Law Research Center

oo gkl wAlEkedch 13 EUIPO gati= 9=t otdal=, EEfoA] ‘rugged’=t
€ @]9 Sui7t Fstar AAA thRol® o A&E =R AAHNT = AL v
T ong g AEwelxe] S Ashs AR olsid 4 l7lell 71eA 2%
o skl dsteich.

weha] £33 AARERS 20193 49 99U, StrikeAtol|A] siwt T4 o] ARl oJ3t Al

AAEA At SAE ASIHeS P, S g 20| ARgoll gt

ole] T} EUIPO s, BAIE Ao] Bl ool ofdl ojzitmolae] ‘4
B7F9] Sol 4 Hrhslofo} sl ol5S QuieluTk: ool i olajrt o
Th oI} T EUIPO $14s, FUelo] ofefat HE7HE et ol Al rugged'eh

A Zgstofol gieka Asieict,

ol thal FHAMHA A ARIH AL ST Tof7F ARgoll 2t A e Ay =49

-0,
N
>
(0]
>
i
rir
rJ
o
u)
ofN
flo
1o
Lo
w2
[-'N
Md
oL
|
rL%
)
1o
o
_>d
E
u)
ok
X
1>
o
N,
k
¥0

T skt nfeba oleldt 49 s
£ go] wole] oJuj2 olsfalvki steiet Wb fRANATA AHAL, YT
) ATE AT SIS sk S 712helolof Stk shulA AMgol ofgt ApE

213

ERv 2l losly &k



M4z At2of oSt Al
J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

[ REAMHRHTA, T-411/14 - COCA-Cola v. OHIM ]316)

(AFAL2EA])

F7HEeAbE 2011d 1249, OHIMO| FH3-84 4#E8S it I7aEeiie
Al o)At A2 2 Fo] ¢l= 1 E(contour bottle without fluting)oll T3l
7|Eol| ARTFe] H ¥ Y, S Y B WA ke 2 A A=
2 ®oK(contour bottle with fluting)olA] AFAAHA Aslst Fejo| =2 At
= 550] 7Fssirtar =745k,

"
N

=\\/)
—]
L/
i |
(OHIM)
olof thsll OHIM=2 20149 3¥, 3l F©] Coca—Cola =HHo] §l= AefolAl=
Sk £4o] glo] Aelo] RESITH: o R R AEEE AYAHL W) olof o

off Q1 OHIM Jail e whd AsFo] A 2H|E 2 0= shal =2 Uik o
=
=

o W2 Srhal destA, s AdEoll tisl a2 Ql nAprr 583 9

316) 24/2/2016, T-411/14, Coca—Cola v OHIM; Z=H7|ICHARY, “SEAEIEACIEU)S 22 ME
e 2307, XMEER(2016. 3)).

214



Intellectual Property High Court of Korea
International IP Law Research Center

particularly attentive), 437} -2 A5l tisfia &t 7]19e 7H 4= Qlet

3 shgdek 317

CEEE

o] 37FEeHARE OHIM A B Aol thah S Abi Az Aurie] 42
T 48 AISIG U Tr1Eet AlEel BAY S50 Aol the
WS 2 Aolrh 't wHE] B4 AUAE eherkin SHAA] OHIM Fu4ee 412
7} Eolg AR S SABII L 20164 24, TriEet f2, BapaE Hof
ot PAGERAY SHS ApHelo] RESOR EU A AR 50| Adert

Aestginh, AL JERA 7152 5] A Qi dnjzjol 4
of shitl] 37HEe} B AEAE AHelo] gicki Wor

thel mrRRebAR T7kEe ol oAl WHSIE A
o]

mi
W
s
%0,
2

fEste tgo] EFEo] glov], ul&o] PAE 10095 Zuste] 977t olu, HEE
A sgizo] ofl, s|eisre] Ak vjte] Sl SeE 3
ok Bglth, UNhHUS olefst 2 ATk AP} SREA 9 T 177 8]
A T et AR RN 29 2
2 Q1A £ckn WAL

>
1o
fu)
o
A
)
H
Jo
uﬂi
lﬂ
rzi

_‘

-

2
sro] E4 Algo] The At ulawsk 4 9}

o
ok

8

=

A

ol

e,

jug

o rE

d

[ SBARHI A, T-474/12 - Giorgio Giorgis v. OHIM ]318)

e
o
r o]
r o]
)

iorgio Giorgis«= OHIMO|| s}te] 3A4ko| i) YA TR S¢S 54T

e UL @0 mhE ASORRL da, T AR da, AHIE, ofolAa ™, RE

317) 24/2/2016, T-411/14, Coca—Cola v OHIM.
318) 25/09/2014, T-474/12, Shape of goblets (3D).

215

ERv 2l losly &k



]

A
al

ol 5
it

9

=
=

7]

1
L

&of

ke
A oNA

AL

} Al(b)

[¢]

kX

3 ZA7} Abgol 9

Rl i
2lo] A5
A3t]
E

T8 AT Al

2 X
web £

s

Jol| mh

[e]

o

g 7194°lA
o] o

S

|

=
[e}

Si=
T+ A7 A3
5+ OHIM
=]

A]
=
R L N 22

°

L=

o

Ao Al 7t

[9)

O] AAIA weFo] vhE A=A Al

| OHIM

[9)

&
314

A

2E

a

1

T
hv

=

A

Comparative Research on Descriptive Marks and Acquired Distinctiveness

Jled B 5L AL 2fgt Ao 2Tt HjDEH ¢

ofof o

|

ot 2t =
Tk, T2 2 ARjEe] Apoll=

Ao tAE A
2o
7 Siotat Wl 87 jelnt 2

=
LSS
1

o
i
B

=)

Iz

%
o8

[e]

£ AA]

216



Intellectual Property High Court of Korea
International IP Law Research Center

[ STAPHIH A C-98/11 P - Lindt 1319)
LindtAk= 2004 59, OHIMO| YA 30 tieh S oot sl Ast=
7R glio] gl 2F35] E7| HeFo g JrAEo] Qlom AREE AI30Fe] ‘=E:E W

2250 AE 0.2 AHSUo| ol 2oizirt

;

ole} ¥eds OHIM HARE: A4 A7 A1 Al(b)=oll 275t S5A14S

75t on, T3 A7 A3l whE ARGl ofet AEEE AR Hekivkal 25t
. ool S¢S OHIM arilghitol fatstgi ey, OHIM faii= o1& 714
k= S SRl I ZA2 OHIM Jaildis #42 H45ke 8as, = FH.
o}, 22 o] 2El ERt 2l F o AE iAo Ry B2 dAIF e R AP T}
S 54 7R R Helt), 53] OHIM i< s A drds) =

H
ARPH 2 hof 7Y 32|10 Qe E7)9] Mok} ghedste] Aol A 714 84,

319) 24/5/2012, C-98/11 P, Chocoladefabriken Lindt & Springli v OHIM.
SQUHEITHHIS | ZR 139/20 MZOA Lindt 223 E719] SM SUS A0 95t AlH0| AN
HH= HSEOD HASIACE

217

=yl

ERiv /s o8y



J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

H
<t
ne
r]I
rE
nA
flo
altl
1z
s
N
O
)
rid
(L
ol
o,
9
o)
rir
2
=)
ol
rr
BN
{
il
H
N
2
o
oy
Az
bl
o
o
(o]
)

il

=92 Gibson BrandsAR= th3-9] AR tisl] EUIPOY] A%t A= &9

14| ool thsll Hans—Peter Wilfer= 5543 7F A 82 AYA| gb=th= o7&
SEAE Z g5 g3t &S 819, EUIPO F44(Cancellation Division): ©]

£ woS i}, ofo et 2919 Gibson BrandsAHs EUIPO 3i130] gslsict,

320) 7/5/2020, T-340/18, Gibson Brands Inc v EUIPO.

218



Intellectual Property High Court of Korea
International IP Law Research Center

(EUIPO)

olo] thalj EUIPO Falk+= s 7|Zsk¢ict. EUIPO &alk= i 7|8t &4
FAloll= VAF mere] JHEE Z]EL ulg- o] ARl AR QIAEUARE, oAl= V
Ap meFo] g ek F WFo] 7Heeh shbe] MeFo R QIAE L glrkal Kkt ERL
EUIPO &L= 'VAF mefolli= 1Lf3t /0] 7] wizoll A o] glom, anAl=
S A=A VAR moFollut o)Este] ) A7S WA Sh=rhal EaiTt,

EUIPO &a1%= ARl ofgt 4 2at fas] AAJHE dEAeL A= Uit 3
oA =3E AR AP G2 AF Aol digh daE 45170l SwokA 2%t
ohar ®oprh 53] 574 Ih=(Ertelor, ARl Udsts, E9E, =)ol gk 7}
ARk S5HE 7184 o]Folzl Ao opd, dx] AHHE ofsf =3 =|3l7]ol
iAol glefal Halth, oR&d] EUIPO 3alk= HwAbrt o] fFojR|R] k2 =719]
A7 Aol AL eaE =7k AP} vladt 4= Qloks o] S EA gkrhal B
ATt olofl Gibson BrandsAl= GEFHH] EUIPO Falite] HAHLE Hols &8

A7 18k

II
r
w2

Foll thall A1 7hs S4do] QlojAol gtk shick, ek, g Adelo] gl &
Apo] % Abgel oJgt APelo] Ao ARle] EAJstelol Stk mokT) UnbHe

219

ERv 2l losly &k



M4z At2of oSt Al
J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

R Aake] AR 2|o] B olet Pl BLE Bjeiate] s ARHOR FAL A

I, ¥&
1. 834 778

7t AEH

HB3Z(gESER)

@ Ap719] Aot TAE AE e AB|Sof| sl ARSSh= A3l Hisias tha
< e

o] ApIES AlSIokR AHES S S 0 5 Sl
1 AE T i 1229 HEPHE HEOR ANGII HPHOR TR TS
B

R EE HHlMﬂ tisto] TEH 02 AgE= A
3. TL/FES] Ak, siniA], F, YA, B, ﬂE, B FFe 2ot
o}, Al265 A1 A2% Y AIBZA L), Aadolt Aol A7,
9e] 54, el 7H B 80 Al A, é‘, ARg- S1sto] Algsts
4, &, 8%, G, AR EHoM AP), T He] B, ol 7S o
RS F&El% HJ‘%LE FAJBR YTEO R AN

FUE

® Xﬂlf{} Zﬂ3§—‘f—ﬂ x‘”5§77]>X] 6‘}]@8},‘:_ /‘]'EE]‘E 1 ]-_;:J_ = /\}‘g_ 51 _L]_ TB—X]J}_
7k ol phelEl A i AR QAR 4 Qs el sl A
18}0] FAoE B el AFRS2S vk 2= Qir}

220



Intellectual Property High Court of Korea
International IP Law Research Center

AR
(1) JZ| AL
" yEO| D)

YA} AN ATV} QT TR 9ol FUAEE ASE A0 QRHA)

St 1ot S QIO AT} AR A ST Akl SUsH el
%, ppe] xjo] Hi=e} A Ae) 52 wefslel 4] FUR] G uAA ghch

!
o1 29 AT A4 AR B Aln| o] AMgElE Ao elgEi) 520

K
Lo
o
n
rr
J
”‘i

>->14> 2
du
e
r
ﬂg
fu
T
H
2y
>
HU
B>
i
o
_}1_‘
fu
I*
i
ft
T
35
1‘2
3%
ol
1
nﬁ@
nE
N
it

" YE e A2 ojn)
SUYT| AF E |20k ALGE HE ARE L A2 B2 49 g EE

R AEE B AulLo] disto] AR o2 AREA] et v A4

£ EE AJH| 20} AL AHE il AH|A7) Qus] FUsH] QEjekE 1 Aol) %)
AR E Au|20] SUMe] AT u]A] Tk L Aol HATE}

ARARE T AH|20] A S A 0w B 4 lek 52

321) JPO(ZF 152), 56.
322) 1% W, "R, (5E0MR), HER(2002), 188-189.
323) JPO(F 152), 57.

221

2Vl

5 llo&fy

o
1=

ME
A

i



J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

(2) &M ARE B AN AS EAQ10) ARJT} akEl 2o Q14stolok 3t

" 28|} Q14]

X

AL ARE A AH|

22 BAole] Aelah BAT A0 QA 4 glrk e
Sk A AT Bl Aul29] AL GRS AR Bl 6|20 BHE ANT 5

Qlek 218 ojulgict, 320

r o]
>
=2
r ~|
ot
>
Mo
E:
o
Y
rlo
S~
>
0#
m
ﬂJ (o]
=
S
ol
o,
2
oY,
Hﬂ
of
ol
_&
‘rr‘
e
u

n A0 ALK ARZOll Tt 5

AHEF} o] iSRRI alAlE @ AES] A4 Abg AR BolRi Al
5 5, @ A AREFEAGAFEA), AHAE, $HED), AN, 95F, 9
AR 5], @ FU] 3 olFolal AR, FA, AR, HL, TV a5
’ A%, @ 292 ol2)] Aol o3t HUo| GlolH HES A
ABHE ANE AR, B A, 24 L AR Z1A, 6 ] SRt QA3 Bt
AHAE GO R G RS A WA (R, AR AN, A 2 SRl o

Tt AZA 9] A S0l T3] agEofoF h A2 FAES Bl SHE

d

WE,
i)
X
N

fu

lo
o|N
ol
P‘L
rir
o|N

324) Id

222



Intellectual Property High Court of Korea
International IP Law Research Center

AR ARGl 13 Al 917] 913 ol A ARgElofof sH=7tol A of
59l A S A ek AUH R oejst 714 ek BAlgle] Ho] W

2wl o thEo] AL 71t 9l Mg AEE Tejstel AldE pistolok &
Aotk 325) chyl WAL Abgol ofat A@ele] 8710 AES ALGI B} 0%

Sk77 ol o

A
T AP), ARSZIRE, AR A, 3galt Bt - R Soll ofgt gal i - Sl uiE-
soll sl A5 AET Ba7F QU920 SARE 7 WY &0 =4, S, 7
Bt WOl A4, mERE[YE 2449 T AAID U1 =), 171 =08), 270 F
(), 4371 A(FR)& Fol ol=2+= E] Ak /\17‘*+(FH'HTHH &, 7E AL 5
A, 589 5o SEA, MR, EUdE, FEAR B AU 5ol ST

g 4 i} 529

325) 1@ (S 322), 189.
326) /d

327) E5{E(F 126), 136.
328) 8% #W(F 322), 189.

223

2Vl

5 llo&fy

o
e

ME
A

i



HIAZH Aol olpt Al
J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

3. A

7}, A-gol ofg A E Q1A A
(1) ¥ & x— (Azuki bar) AR — AZARFLSA T4 2013, 1. 24, AL PR
244 (f7r) 102855-330)

S-S

A2 SOt S5 e g 2ol tel) A LA st ol
A

=
T B33 AEe] ARAYEEATS H it

£ ofo|Aay BE 4] QYT 4 908, 4E] EY, YAR, Eb G B4
SHe BATWOR © A0 HOTHAEY A3% 413 A3E), B © HES Fohe
AR} Bl 2l 4] RO WHE ofol2ay SR AN 4 glonE, s
AES T Al A AES] B0l SES 2ed 4+ ek shrhAEY Al4

329) ##% W 322), 189-190.
330) https://www.ip.courts.go.jp/app/files/hanrei_en/753/000753.pdf.

224



Intellectual Property High Court of Korea
International IP Law Research Center

>,
=
o|
[
rlr
)
O
o
=2
~
O
ki
m[m
>
ofp
ol
ol
rlr
o,
o
~
O:
H
il
X
ol
ol
rir
o>~
2
o
i
B
=
_|>i
rir
©

SIS golsh] AR el lFo] B o A A TE AL S A
© Y jES AT BYTH AR, 2010959 9ol 291 5,8009H9] 2
uRE gofsleleh), EE Ue] B BE(UAR, 20089 o] F A7 TV Faulgo

oF 19} 20009 L ¥-2) W A1 1o o] £ 7] 24 AN ES DY
e M ), AAARLEATLE Holw E5j3e] o] BE b Qe

o QHEE PYO TR B AL ARG o7

Y
i)
V)
%
jg
P~
R
N
S~
5
2
>
Hir
rlo
j>
MN

(2) Ku—Cho Fuku(Z#fR) Al — A 24 G A T2
24 (177r) 100845331)

AHA S A T, ZEF 7L oo, IR0 RS SRR ERER S 7|ed &

7ol afjgsty, @ Yarrt 20059 “FEFAR ol oo E AF7I7 gd AYPES

wsl7] Aaksle whAl date] AHES Alelslat 717 gl So] ks HollA
=

2021, 2. 25, A1 S0

Fh 71 o) B0l IR S 4 A4S 7hicka @ 4 ek Wokh B3, @ HE)
7h kel o)f Aol glojAl AnBAL L Ansliel olstol HEALS AGT 4= 9)
L Sjehe ke slAbSo] of 100] Wz el Al Al HEAOR §ERE A

331) https://www.ip.courts.go.jp/app/files/hanrei_en/945/002945.pdf.

225

2Vl

Ry 2l sy



HMi4Z ArZol| 2t AlH

J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

Bg gt AR, 7], A2 WIS Tee TV TR IH A SR 0] o] AHE
201547 A=] 472} AefA Apolof

A
A B 0 =] 7150] e AYE, A=, AR ARl Sohe daLo] AlEe R

o] Abgol| Sfgt ApEEe Agirky sk

(3) JEAN PAUL GAULTIER ‘CLASSIQUE' Atell — 2| &AAbarsAjzkas 2011,
4. 21, AL FR224F (4777) 103665332

»
A

)
|

Eim—

AT ZYNE WO 27|2 & Z WEY(JEAN Paul GAUTIER) ‘24
L SEAE

(CLASSIQUE)" ¥+ ‘Eet Z214](Flacon Classique)'eh= &5 Tufstal qict, ¢

T APYFOR FPE, v, F4 5o thtel i3 B FUskAOL, S

0‘[

332) https://www.ip.courts.go.jp/app/files/hanrei_en/567/000567.pdf.

226



Ik

[¢)

o a4

1

A3z

A

5
5]

T, 15 o4 A

International IP Law Research Center

Intellectual Property High Court of Korea

o)
*o}‘é‘

|

W A3z Al

3T

o35 st 9

}

e 7 HRplA] AR @

E
=

e

1

AoR Hop

Faz, A2
o}, ofo] wet X274

7V

w0} & zof| ]

°

4% AIB0| ofst Alstay

Moo ak o
FRE oA X
Gl
moN oo Ao
I
g B m N
digt
A
A .
E —_—
TG
mxlepww_ao
X T o T o
éﬁﬂuuﬁ@
= 47T WK
FrzEs
PoWMﬂﬂ;Lﬂoﬂ
AAL%ok_;n_mo
~X~¥ 0
9 o 7 M-
R
_ﬁdl,.mlLl_ﬁ
O
H.__ormWJINro
o ok X
{5 =37
mﬂgaﬁlwwmﬁ
WE% =
Eouﬁauo
; T L
G
mqﬂo7ﬂﬂo
.@-Mﬂ:TNME_\
~ MO T
o I o

227

Aol Bl

4

°

A

5}

kX

belA] AMgEIT gl ol

(<

He 7, Aot 2

+

oo

A
] Al3= A2

of 5
PANES
AV



HIAE A0l ofpt Al
2|23 T 5 ANBO|| 2JF A E20] 2K H| YA K
Comparative Research on Descriptive Marks and Acquired Distinctiveness

(4) LEGO A3 AH| — =574 2000, 4. 13, A3l Fp125 (174) 1015333)
A= S AT Bs)] AHAES At Al W 2 ko] o288t 7]E} o]y

T ol Sole AF 22 S st 18 oo His Sel =Y ANEEAe

WL BB TS ol SSRIAE g mao] Ao B8l =
B wASH: Ao Qlalshe b AT Kokt SSl YA E AR B
ZL)71

= AN A3zl sfigshd, Atl(dar)o] AlEshe S7100 s = 3R A3

A2l FABHE 8718 Fulshle] ol= ek Qe 4 glrki shaA Y

)
w

[
o
v
kd
{
)
als
o
i
N
G
_>¢
o
o
1o
=°.=
_EL
rulm
r <l
4L
ol
el
22
filo
=)
%
oft
53]
o

2 ARgol o5k A Il s
Al LEGO 3#7o] FatE]o] Ql=t|, & A= dil AlF 5 7IEAE 2 &8 A%
LEGO 3273} 37 s o] whufjs] i Qe}, 1 a2 1995041 2000 Atole]

Th SRS 41327 AlEo] 39k 500571, 4135 AlFo] 25k 48737H, 4198% Aol
10%F 52427, 42449 A|Eo] 28Tk 64007}, 4225% AjFo] 3vF 636171 A= STt

333) https://www.courts.go.jp/app/files/hanrei_jp/640/012640_hanrei.pdf.

228



Intellectual Property High Court of Korea

International IP Law Research Center

oF 80%° Y5ttt ok ¢l

ol AR 2t 2047}

)

o

=
=3

A4 2000, 8, 10, AL 114 (1777) 80

==
o

=
T
|

9] WeE AR eR 1A 9l

o 7hz ERY

Al
o

EEERIEE

A
A

o] 11 sfjelo] T3

A, S

o AMEE wf o] & FHoh=

~

#
ol
Ul
Hip
o]
Hip

)
@

)
pral

3

|

2F

2
7ot

A}

Aolekan STk

= 7Is= 7=

5t

A

FEL Au|20] 2E

7

9|

E
<]

310
o=

Al

Haz

Sk
oz

X
= 71t

AlZ0]| 2Bt AlH=

4

OLL

ks

2

w22 &

JERE

3

Ao o

71ofelA 45

i
e

o] Az

71l

5]

N
=8

229



HIAE A0l ofpt Al
J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

o) il sATAE AR =, 5, AFQl ool 5 EU 7h=olM=

B, OECD B9 5 558 AN Qs Fa5- Qo] gle Aoy 2 AR
o] 528 sH= AL AAER] Aol Wk AukE ALtk SIS, ebd =1
DEAEE TR, FY, FhE SPETA S APAEOR S B AR 55

ol chall AER] A3 A28ke] 288 HATE Aol Aol glrka TSI

L. ARGl ofgt AldE A A
(1) Hot-Lemon 4 — A A b A4 2013, 8, 28, AL FFp245F (1777)

103525
2 AR SRR 13- &L £ v (Hot—Lemon) ok EAF FE O 2 JLAJ% o] Q)

oh S5 AR A3 A% AI32E 2= s 4ol dish Axe5e Fast

A& 3h3H oked] 5913 Aol sig o] AR Al A% A3

(F->T
L.

AR DS A AL S o] A 3% A15 A3To] sigateia Bajshy
A, Apgo] ojgk Almele
o QoI 8 HEL 92 Ak majY] ofelo] TAlo] BlE £ Sof o8| TheiA 1
AA O] WAL TRIT 4= Qrka BopTh, whebd SRRl Ao SEet AMgE o]

)
B(ly
oh
2

L7 Astart AHYATEYTIAL @) 2 AFE

230



Intellectual Property High Court of Korea
International IP Law Research Center

o,

FEO] 24 AN 7)%5-S 270l o] 2xirka ST 4 gick AIskTh @ & AN
L () ook AR BRstol A Sl AEo] Th AR EL

S ge SR ER AR o) PAS B SR US BHoE Ui o Fehe
ol B W 24 Hio] oef AgH o] 1 ERo u}

7
< 2710 o|=Rthal & = glrkal TAISHRIT =3 AR Al s Al T AE O 2

Lo

N

1-n.| s

AL

@) =471 A s B - AR A4 2020, 6. 23, AL SHIT
F (1777) 101475334

Pa= GFA, Aet 2, Ag4 2o, E 2o, 25 'S APALEO R Flo]

eetAko 2w Aol thel] S5 Aol AdEAS sk L2 ool tisiM S5 A
AR AR L stP oy Yale ol BESIGaL, e d EddRE Fee W
7okl A RS A 22 sk HAA R o] AlEsltt ofofl sl 513 A
s ol S AR Al3R] sfgste] 55 4 qlrkal shuAl dare] Ayt
£ 7178ke A2S skaL, ool it A A EAe] 45 Al7IskTh

334) https://www.ip.courts.go.jp/app/files/hanrei_en/765/002765.pdf.

231

R 2o lo8ly Ryl



A

of 2=

goll whE
A AES

] A3z A2%

QE:

94 50l I 844

=

o
b e

9/]

)

1

+o]
]_

R4

[

°

9

g:]]
7} ARG o

L

Al

L
.
)

of TliaF R ARATHEL, FaLe] 7|3 Bl g, Z1ER AN

3

v
=5

o o

AMEOl, 4
}_\l'-]/ﬂ—/ﬂ-

1

L=
=

L
-

A

Comparative Research on Descriptive Marks and Acquired Distinctiveness

216X B3 U ARSO| Ofgt Aol 22 vl ¢
AFARZ} A o] A2 ARG

o] 18717t

-
it
L.

1

WoT ooz G
1FREL ¢ 5
oo — X 9p ol =T
mﬁ e .Wo c X w .Wrw M
<° B DTG T B T X2
o T & T X o = B X
w T X YW = =Zr B N o)
XN s < L o
= o U T = b ¥ ® =
o EORT o gOR R
= X =< M o — X N
e = o] ]
o| RN S g |
N mwm N Lmu Ko T
K R =" oo
o e R M
& o T [ i . Re
Bedoesg ST
T A~ T e o I B
:_o =T B mnA_u X — ‘_m_ﬂ O#
T oo o AW LT
= oo ok Lo s X
X E T ox o o S ®X
N R oo z <F VTS
il S o_u —_ M ,R L
m i N o or WY CLE
mow @ XE oW T W W
Tpitacd s
T T 5 ) zo _ﬂ_, T ™ ha K
TE F B W X b MWE %0
—_ ! it} ! ~
TR -
o [ o= w XX
H O oE Pk y< oo
w T T E b (e ©
do E o oHp ® e T
< mow X X o5 Ik =~ T
o N W 0o (op) N
o E“ﬁ ™ T o = o
Bo o oW o oF B O W[

o] 52 5]o]

(]

i

0

el

kel

ek,

H A|3% A2

°

3

7} A

232



Intellectual Property High Court of Korea
International IP Law Research Center

550 H7] SIS Abgol T AHEZL S UAEZL SUTE AfSEolof Srl, AHE 3t
U3 Flof PPk Bk E AQLY] A9 FUAEL AAA FATLOR o|Fo]
Azt v ARSSE ARETL AAIA FAEE B4, w8 Bol BAoR TAE] gl A4S
oF AHIES] AA|ZQ) o] FUSHA] 9] ujEo] SRS} ARgo] I3t APEElS A
L0 AR 4 glrki WASIIY & EXSARAL Uivt SURES Lo

S
=
—
S
NS17
He
to
oX
2
>
to
o
0,
i
i)

|
i
=
=
iy
=

k4 2000, 4. 13, AL
B 115F (f777) 1015
RS VA Le ) FueAoitentol) e EAE FAAR AR WA o]
AA U, ole AFEET] BANA T d=Fol WA AD Lw ) Fn(F o7t
o7t Afeumpo] — WI7RE Hi=ol| Th SjA|aL7]E Wil REGFOR Blo] AA TEs

SotaElolA] B 89 WHAH, HAY dFW) s S et die &

WOR HASHE BT o] Folxl Aol ik Rlth B AT AE A
of AR} 207t FEAR A PRoh PAY HEUS 4T S ekt o1
R

ERREARLE BHe] 2R O i 2a)7hRe] B4 4 LhLe s (e
Aok entol) To] Z L (24012} L w 5 F L (Rkeutol)'e] Zgto] Solat Aol}
TS, S ol W o} B AR WA AEe] BE Wl st kot

o}, obge] @ B A sleprhet BAe UFo] AR 2oiA] gl o] o] A

233

ERv 2l losly &k



M4 ALBof ofst Al
J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

A AN O R o G o] JeS Mol Ae oheki Mot E3, UL b
5 L (eAolkento]) B ol ATt QASHE thE A F3, AARES EA
shed] TAE AoE Rl B3 EauEAuit 6 AR g3 B Uit
VAL e FL(eAoltentol) S thy, vaky 9 BAB 52 B3 chgos T
shaA] W AAskeka shck, obed 7o) nhew 19999 1285 20124 1
7R 55074 A A Aol 204] ol dhd 100elA AR XL o]

29 0 Le 5 F (9ol entol) o] 4Ry o RRE Azhts ARy Bt 34

o] e okt vlgo] 63 OO R e VIS AT L FHelsisiet,

ey ERnSA AL dY AEOR T2 AAE [l u8E 30%0]
Sh 5 Al o] Algo] YL o]9lo] xje} ARATIE . F7R E A
of T2 S AR AL A UE F U Moo sl Ao R Sy A
o] FEAE o sl A, A3 2x|o] 2 o]eloE 24oj7t Sojzk Akentol
Az, TR A2 A7 A3 o] 2ol (Kol 20017) EABERL Qi HE Al
shaict,
Teb ERnESARa 4o AEHES Bo) YN wees Ayl A7t @, 5
8] FF-071o] HliLa wol EAJ3 Aolehs AL AHEIIAL FLLANME LA L b
5 L (@AoAkemto)) ol tha) A o]@le] AZARE A 4 ks e Rels)
7] ofeitha FASGT), shEE ol A ARl E4olt EH4o] Qs
OreThe e Tefst 47 o]2]o] Zelo] Qo] L L w 3 F (e o Atentol) A
2 YATo} 2AHA|7 QASHe Abgo] uht F Z91x] ofo] lrar Bk,
AE VRAD L5 1 (240]7} Sojzt Alemtol) ]
A 4 Qe AR AR et
oz ] E]‘— B]—H—]OE _L}\]z‘ﬂ—
Aol Bakst Aolmw AL A3z A1 A3Tol Sl B A3z A2l siget
%) oF=rha mor,

234



Intellectual Property High Court of Korea
International IP Law Research Center

(5) Rz Cretet wd) 4 - =aasATha 1993, 1. 26, Al R4
7’r) 1065
B AR Al AT e (1) B AR SE LEE At 11 AR
2430 55 A B2 (et viE) olghe A A ER 719k flofl 4ot
ALSRE 2 vEy AE7E oo] 223 3 &0 Ho] He wYd'S on|sts RS
T opA] & ZHeleh 23 FollA] Ee] gkl ar But opye} B ARt
Hz Rt W) oleks WAoo R W 9E|E AlwsAY Ho|Aoky: WiLe T
off = Zlolet, weha] 2 AdEe A AdEke] wAof QlojA] ©es] Hg A A 8
2455 H Zo| Bateiciar shgict, olofl Ay A3Z A1 A1S Fi= A3
of| sfgsh AR A3 A2l sl Aol ofHER 55 FRE 45K
olofl s WYL, B ARE AU Yirt £o) 361 129 TUR
FE 2 RL) 2 AL ARESte] ghow A SEAlE B2 ekt vd) ol2kar
ahH o] wuS A7|sh v 2], AARRZE Eo] Qlolrlel Al A3z A2l

sfet Wju)e] ARE ol Sileleln, ERTEATAL TGl W) B
5] J7QUL)o] AR 2 9ol ofulA] @ shefeht 23 B ohleh 9tk A,
ofik A A fTkRA, Hlopty] W-TutRE W ARe|HE vuacle) PHoR £
A 58 Aol ALEEIT glowl, 2 Chelet Wig) olehs WAL aeyo
obl ] W W 71 Qe Al Bl AgE T LeiA glrk 2 AW 4 gt
3wkt
ot FAEE ¥ o) EanEARA: HAECIek i) gae) gre
L Za o] tfste] A Zlo] of

Ueka & 4= Qickar ghAlstih ojo] B AL AHES] B, $ES EASH: o Bt
=
[e)

Hu
>

235

ERv 2l losly &k



M4 ALBof ofst Al
J|=% B 9 ARR0|| 2JFh AHo]| 2Ht H|mHE
Comparative Research on Descriptive Marks and Acquired Distinctiveness

Blsoiof gitt,

. EE8AH

(1) ol(Epi) B2 — =505 474 2000, 8, 10, AL Toa 1148 (177%r) 805336)

2 Aflof| A= ARl ot Al e o] QlA]of tieh kS flal e Ate] tiet dEx
A7} ol o] e,

ERNGA T AlEE et Ao = Q0] FolH]E “of ¥ (Epi)2Hel’
SHkof A 30t ZHto] 60% Wiz 7H Wi, 71 vk 30t 94t
ol 40th ZHto] oF 20~30%°ll afiFatlet. 1&d] Y7k XIS 199819 AR AL
o=, ol 7HE ARE o= = Aol thef siie AlEe] FolrlEe] AlEel=
A& AABEAL QITkaL ST o4 9] vl&o] 74,9%0l Eakairt.
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3356) Eo{EH(ZF 126), 201.
336) https://shohyo.hanrei.jp/hanrei/tm/3902.html.
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(2) ROSEO'NEILL KEWPIE 2 — A ZAXF DSR4 2013, 3. 21, AT ZEpg
24%F (177r) 103935337

i s A " ASR Al 55 2 Al ool diol BT Al
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AV A AL G A A= 2 A3t A3 W RS e AA Aol A
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3 =A17] i,
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A D W A A B AR H]RE APojoll A npR Y| =E SO R Sl
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337) https://www.ip.courts.go.jp/app/files/hanrei_en/779/000779.pdf.
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(3) oFFtEE WA — FAASATA 2010, 11, 16, Al FFR22%E (1T47)
101695-338)
B ajg|e] AL Ymrt ol mAb] gial 2008Wol| JAAER SE8)a1A} 81O

Ui S5 ol A 52 ABsluA BEYTHTI ol 2ol Firt,
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338) https://www.ip.courts.go.jp/app/files/hanrei_en/530/000530.pdf, 1-3.
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(4) v F<4 ) FHirudomild) 254 B2 - AT SA A 2021, 9.
21. A1 [F3FE (1777) 100285339)

= 2020900 AEFTEFAATS Bt oY SRS FESES
Astefof gtk HA19] 1A
25 Fastes 25 A7lsklar, He

A XA ALE AT 19 Qbell T RIeRS ARRRE &HAF F 44%7F kv FA K
(Hirudoid)'& EFAR QAR AEXAF A HESI did AERAe
202180 Az, 7, F5, 54 B OTC Tk ASHAY 14 ool ARESE A}
5 RS o R Stk ARzAlel] mhEW KA 2AF didR Y] 44% A
o] 2AF diAdALe] 60%7 kv k4 F(Hirudoid) 2hs Tolof dial] B5A1E aAkgict

A AP TS AT EE v L N4 F(Hirudoid) @R= 0]20] AH|ZloA| Fule]imo]=
7b 23k Aa10) A AEE weeA ot IS AR Bl s dExAr 2aE
HoR=Sict,

(5) Hot Lemon T2 — A ZAALS AT A 2013, 8. 28. AL 245 (1777)
103525:340)

A AL G A T AR A3z A23He] s o FE gt Qo] AERANE
Foll -SEAlAl Yot el AlE 7F B RIskelt), AERAR= 2012900
ELEY, SRy bLEY 59 BAT B ofFolt, AERAle] mEH, @
ojuf sER] & wpgt HliE-g= Bt A o | AREgolu SAE w @ Bu= Ao
el ‘& v b L E v (Hot Lemon)” ol2tal FEAL -HE7t vl&-2 AA| SHAFe] 27.3%
olH, "1¥- & L& (Hot Lemon) o]2al S7F A= AA| -3-HAH] 20.3%3ich @
E3F, kv b LE v (Hot Lemon) olekal -3 At 5 B|Algo] FlRI7o] tial &
Gt AR mERTE Y gt SEATE 7P (A Y] 14.7%), Haretal SHR

339) https://www.ip.courts.go.jp/app/files/hanrei_en/125/003125.pdf, 7.
340) https://www.ip.courts.go.jp/app/files/hanrei_jp/510/083510_hanrei.pdf.
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AREE AA| 9 1,0%00 Esk3itt, @ oR&d] ‘155 & L E(Hot Lemon)'2Hal SH37F AF
g 2 3|Ago] Folvte) tia) Sush Al npiA 2 ‘mEArt el SuRirt 7}
FA(AAO] 11.0%), Yzl SERt A= Al2AL 570AF 5 2]3H1 (A1) 0.3%) e
E8te] 1E- &L E v (Hot Lemon)’olﬂ} SA7} 2EE AEL YAksHA] k= A}
Huje SHE°] WdTh
AR E A T Al Aol w13 - &L (Hot Lemon)” 24 9 11
AR}l sl 13- & (Hot)'o] ‘Fholuh HEH ] & nhegt gl S7 2k Al &
A, AR 5= 7IEAoR YElle AezA AREIL Q710 o]F "ol 541
SHFEA|Z ARGETAL & 4= glrkal TASEAT,

V. $=
133

7t g

F3 4Ey A8z 9 A9xolAL EYA 9 Bls) mE AmL AEeo] glojof &}
o, T2 Jjel EL wolo] Ao 9 Pel2 AsfstelAls oF "t

UL}, okE = AW Al 9 Al122= A= glo] 50| 7

st gl 340

341) Trademark Law of the People’s Republic of China (amended up to April 23, 2019)

Article 8. Any signs, including words, graphs, letters, numbers, three—dimensional symbols, color
combinations, sound or any combination thereof, that are capable of distinguishing
the goods of a natural person, legal person or other organization from those of others
may be applied for registration as trademarks.

Article 9. A trademark submitted for registration shall bear noticeable characteristics and be
readily distinguishable, and it may not conflict with the legitimate rights obtained by
others earlier.

A trademark registrant shall have the right to indicate the wording “Registered
Trademark” or the sign showing that the trademark is registered.
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A1z, off @A BA= xR 552 4= ¢k
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(2) 52 =4, U8, 715, 85, %, 5 7 Sduke A o= L
e 34
(3) 7IE} Ad=o] F=E1t 324

A2, YRAGHOE HIES 2Tk A9 AHE AR EATOR o]2oj ofu]x]
71| ENE 917] 18] WAFEARE o|u]X), i AEo] AW 7S s s

oful i 551 4 gick

o=

Article 11. None of the following signs may be registered as trademarks:

(1) where the mark bears only the generic name, design, or model number of the
goods concerned,

(2) where it only directly indicates the quality, principal raw materials, function, use,
weight, quantity or other features of the goods; and

(3) Signs that otherwise lack any distinctive character.
Any mark mentioned in the preceding paragraph may be registered as a trademark
if it has acquired distinctive features through use and is readily distinguishable.

Article 12. No application for registration of a three—dimensional sign as a trademark may be

granted, where the sign merely indicates the shape inherent in the nature of the
goods concerned, or it is only dictated by the need to achieve technical effects or
the need to give the goods substantive value.
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