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Panelists

Jaheun Ku High Court Judge, Intellectual Property High Court of Korea

Judge Ku is a currently presiding Judge of Intellectual Property High Court
of Korea. He received Bachelor of Law from Korea University in 1990 and
LL.M degree from law school of Duke University in 2005. He had served
as a judge at the Seoul Eastern Court, Seoul Central Court and Research
judge of the Supreme Court of Korea. He has worked as a High Court
Judge since 2012.

Clark S. Cheney Chief Administrative Law Judge, U.S. International Trade Commission

Judge Clark S. Cheney was appointed as Chief Administrative Law Judge
(ALJ) at the U.S. International Trade Commission in February 2022, after
serving as an ALJ at the Commission since March 2018. Prior to his
USITC appointment, Judge Cheney worked in the USITC's Office of the
General Counsel, where he regularly argued appeals to the U.S. Court of
Appeals for the Federal Circuit on behalf of the Commission. He also
served on detail to the Office of the U.S. Trade Representative. He began
his career as a patent examiner and served as a law clerk to Judge
William Bryson at the Federal Circuit. During several years of private
practice, he represented domestic and international clients in intellectual
property litigation. He holds a juris doctor degree, cum laude, from the
Georgetown University Law Center and a bachelor of science degree in
electrical engineering from the University of Utah.

Rian Kalden Presiding Judge, Second Panel of the Court of Appeal, Unified
Patent Court

Judge Rian Kalden is the Presiding Judge of the Second Panel of the
Court of Appeal of the Unified Patent Court. She is also member of the
Presidium of the UPC. Until 2023, she served as a Senior Judge at the
Court of Appeal of The Hague, Netherlands. In July 2018, Judge Kalden
was appointed Judge at the Benelux Court of Justice, where appeals from
decisions of the Benelux trademark offices are heard. Judge Kalden first
joined the Bench in 2002, when she became a judge at the District Court
of The Hague, where she joined the Patent Chamber. Prior to her judicial
appointments, Judge Kalden practiced at the Amsterdam Bar. Judge Kalden
graduated from Leiden University in 1989 and received a Master's degree
from the University of London in 1990. She regularly speaks at national
and international conferences on patent law and related issues.
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Randall R. Rader Former Chief Judge of U.S. Court of Appeals for the Federal
Circuit, Principal of the Rader Group

For over 25 years, Judge Rader has been a leading thought leader in the
field of intellectual property law and jurisprudence. His work as Chief
Judge, his publications and his work teaching patent law globally to
students, judges and government officials has left an indelible mark on the
field of IP law and the protection of IP rights throughout the world. Judge
Rader was appointed to the United States Court of Appeals for the Federal
Circuit by President George H. W. Bush in 1990 and assumed the duties
of Chief Judge on June 1, 2010. He was appointed to the United States
Claims Court (now the U. S. Court of Federal Claims) by President Ronald
W. Reagan in 1988. Before appointment to the Court of Federal Claims,
former Chief Judge Rader served as Minority and Majority Chief Counsel to
Subcommittees of the U.S. Senate Committee on the Judiciary. From 1975
to 1980, he served as Counsel in the House of Representatives for
representatives serving on the |Interior, Appropriations, and Ways and
Means Committees. Judge Rader stepped down from Chief Judge position
on May 30, 2014 and retired from the bench on June 30, 2014. Since
leaving the bench, Judge Rader has founded the Rader Group, focusing on
arbitration, mediation, and legal consulting and legal education services.

Hyejin Lee High Court Judge, Intellectual Property High Court of Korea

Judge Hyejin Lee currently serves as a presiding judge at the Intellectual
Property (IP) High Court of Korea. She previously held positions as a judge
at the IP High Court (2013-2017) and as a research judge at the Supreme
Court of Korea (2017-2020). With over a decade of practical experience in
the field of IP, she has contributed to numerous landmark cases. Judge
Lee has also authored a variety of articles and columns, including “Patent
Law Issues in Medical Use Inventions” (Supreme Court Law Journal, June
2016) and “Designing the Global Vaccine Supply Chain: Balancing
Intellectual Property Rights with Post-COVID-19 Vaccine Equity” (BMJ
Global Health, November 2023. 11.).
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PRINE SESSION 1
“;' New Approach to International Dispute Resolution
>y - Implementation of predictable and trusted procedural justice -

Unified Patent Court
Einheitliches Patentgericht
Juridiction unifiée du brevet

The Unified Patent Court

Rian Kalden
Member of the Presidium

Presiding judge 2nd panel
Court of Appeal
Unified Patent Court

All written and said is my personal view and not a communication of the UPC Court of Appeal.

Unified Patent Court

Einheitliches Patentgericht w hy the UPC was set u p

Juridiction unifiée du brevet

* European Patents (EP) are granted in a centralized procedure by the European Patent
Office (one stop shop).

* 38 Contracting States, including all 27 EU Member States and 11 other non-EU
Member States

* The EP has the effect of a national patent in each Member State, Art. 2(2), 64(1) EPC
* In most of the cases, the EP can be enforced only State by State,

* the national courts of a Member State have exclusive jurisdiction on the validity of the
EP for that Member State, and this applies also when a validity defence is raised; then
infringement of a ‘foreign’ EP cannot be decided (Art. 24(4) Brussels la Reg, but case
pending on this before the CJEU)
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Unified Patent Court Jurisdiction

Einheitliches Patentgericht

Juridiction unifiée du brevet

*Since 1 June 2023 UPC has jurisdiction on infringement and invalidity of
* European Patents with Unitary Effect (Unitary Patents)
* maintenance fees to EPC
* European Patents (Bundle Patents) (that have not been opted out)
¢ that occurred / in force in any of the 18 Contracting Member States
* in principle no jurisdiction outside territory of CMS (whether EU MS or other EPC country)
*Possibility to opt out from jurisdiction of the UPC
* up to the end of a transitional period of 7 years

* Withdrawal of opt out possible, unless national case already pending

Unified Patent Court

Einheitliches Patentgericht Paral |e | J u rls dlctlon

Juridiction unifiée du brevet

* between the UPC and national courts of CMS during transitional period
* Exclusive jurisdiction of national courts for European Patents that are opted out
* Exclusive jurisdiction of UPC for Unitary Patents
* |n parallel cases: Brussels regulation on lis pendens
* between the UPC in validity proceedings and the EPO / TBA in opposition
and appeals

* Possibility to request acceleration at the EPO as soon as UPC proceedings are
pending.

* The UPC may stay proceedings pending outcome at EPO

2024 International IP Court Conference | 43
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Unified Patent Court

i (Advantageous) procedural aspects of UPC

Juridiction unifiée du brevet

UPC Agreement: basis

= European Union law always applies and has primacy; Enforcement Directive on Evidence gathering;
Preliminary measures and preliminary injunctions (possibly ex parte)

Rules of Procedure: details

* Mixture of Continental and Common law systems — ‘best of both’

* General principle of proportionality, flexibility and fairness

* Cost effective and efficient: hearing 1t instance within one year

* Decisions on costs and damages at the same time or thereafter

* The unsuccessful party has to bear the costs of the successful party

* The defendant may request that the claimant provides a security for the costs of proceedings

Unified Patent Court

Einheitliches Patentgericht Se cu I’i ty fO r CO sts

Juridiction unifiée du brevet

Discretionary power of the court

Criterion: if the financial position of the claimant gives rise to a legitimate and real
concern that a possible order for costs may not be recoverable and/or the likelihood
that a possible order for costs by the UPC may not, or in an unduly burdensome way,
be enforceable

burden of substantiation and proof on the defendant

once the reasons and facts in the request have been presented in a credible manner,
it is up to the claimant to challenge these reasons and facts and in a substantiated
manner, especially since that party will normally have knowledge and evidence of its
financial situation.

It is for the claimant to argue that and why a security order would unduly interfere
with its right to an effective remedy
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Unified Patent Court

Einheitliches Patentgericht Se cu r|ty fo r costs

Juridiction unifiée du brevet

* |tis for the party requesting security (defendant) to provide publicly available financial
information

* If that gives rise to legitimate and real concerns on recoverability of costs, then for
claimant to show the availability of sufficient further assets

* The value of the patent (portfolio) invoked is not sufficient: if no infringement or
revoked it does not present any sufficient value

« Sufficient financial funding to cover any possible cost orders against an NPE should be
part of an appropriate financial funding of that business model

* Inview thereof: the obligation to provide a security for costs cannot be considered to
be an additional burden that hinders access to justice

Unified Patent Court

Einheitiches Patenigerioht (Advantageous) procedural aspects of UPC

Juridiction unifiée du brevet

* Oral hearing
* Possibility of preliminary introduction / opinion by the presiding judge — focus on essence
* Time limits for the hearing may be set in advance

* Possibility to hear experts and witnesses at the hearing (possibly online), with cross
examination

* Endeavour to complete the oral hearing in one day.
* Videoconference

* Hearings may be held by video conference when parties agree and under exceptional
circumstances
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Unified Patent Court

i (Advantageous) procedural aspects of UPC

Juridiction unifiée du brevet

* lLanguage of proceedings:
* CD:language of the patent
* LD:language(s) of the division and one or more official EPO languages (English everywhere)
* if several possibilities: chosen by claimant
* But change of language to that of the patent is possible:
* Upon agreement between the parties and the panel (JR may suggest)
* By the President CFl at the request of defendant

* CoA: language of proceeding CFl; if agreed: language of the patent

* It may be requested that Exhibits do not require translation into language of proceedings

Unified Patent Court
Einheitliches Patentgericht
Juridiction unifiée du brevet

Thank you for your attention!
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High Court Judge Hyejin Lee
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2024 International

IPCourt 1. International and Regional Integration
Conference

2H SsiYe 2HHA Movements

2. Rise of NPE Litigation
3. Forum Shopping and Forum Selling

4. Preference for Resolving Disputes in Single

Court
5. Seeking Unified Conclusion

6. Need for New and Innovative |IP Court
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1. International and Regional Integration Movements #- - 2024 imernational

[ d h IP Court Conference
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Unitary Patent System: Effective across all member
states

Unified Patent Court: A single court now having

jurisdiction over unitary patents

*  Advantage: alleviate increased costs and the
possibility of inconsistent or conflicting rulings in

different jurisdictions

. Disadvantage: the risk that a single lawsuit, if lost,

could invalidate patents registered in multiple

[UPC Court of Appeal in Luxembourg]

European countries at once

1. International and Regional Integration Movements #.° 2028 intemational

¢ n IP Court Conference
2024 ) R Bupis

Patent Litigation Trends in Europe: Korean Companies vs. Foreign Companies

Year 2017 ’ 2018 2019 2022 2023 2024 Total
(Aug)
3 2 6 4 5| 8 - 1 27

Defendant 11 8 3 5 9 4 2 4 46
14 10 9 g 12 12 7 5 73

(Source: Korea Intellectual Property Protection Agency)
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Unified Patent Court (UPC): Korean Companies vs. Foreign Companies

Year 2024 Total
Aug
3 6

HET 3

Defendant - 9 9
3 e 15

[ The UPC was established on June 1, 2023.

(Source: Korea Intellectual Property Protection Agency)

2. Rise of NPE litigation o Prene e

2024 ) R Bupis

> Patent assertion entities (PAEs):

NPE ™ + Aggressively pursue patent litigation to
gain an advantage

+ Referred to as "patent trolls”
Non-PAE » Negative impact on the innovation

activities of targeted firms

> Non-PAE: Make profits without aggressive

litigation
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2. Rise of NPE litigation fon S

2024 33| RN BEpL

O Increased Litigation Costs

3 The Increase of Forum Shopping & Forum Selling
» Choose courts in large markets and favorable to patent holders
+ File lawsuits in Texas and Delaware

O Litigation Funding

3 No cross-license agreement

Does it stifle technological innovation? Pros and cons

2. Rise of NPE litigation o Prene e

2024 ) R Bupis

Patent Litigation Trends in the U.S

Year 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023
NPE 1,929 2410 | 1,708 2,645 1,631 1,708 | 1,577 1,752 I£,153 2,312 |72,320 1,585

WSO 2979 | 5149 | 4269 | 4763 | 3782 | 3489 | 3271 | 3218 | 3624 3,666 | 3,49 | 2736

(Source: Korea Intellectual Property Protection Agency)
6,000

5,000

4,000

3,000

2,000

S b
0

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023
H NPE HTotal
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NPE Patent Litigation Trends in the U.S.: Korean Companies vs. Foreign NPE

Year | 2010 | 2011 2013 | 2014 | 2015 | 2016 | 2017 2018"2019 2020 2024 | Total
| . Aug
oz e | ee e s e | e e | | Em | e |l | e | oEa | e

(Source: Korea Intellectual Property Protection Agency)

The Number of Cases

2010 2011 2012 2013 2004 2015 2006 2 2021

7 0lg 2019 2020

28 &8

5oa

3. Forum Shopping and Forum Selling #.+ 202 imerotiona

' 2024 ) R Bupis

» Forum Shopping:

+  Patent infringements occur

DGE WLl JUDGE TOM LUDGE RICE
e P

simultaneously in multiple countries

w3
&

En @ iR | , « Patent holders choose more favorable

BN -

COURTA | | cowms | | coumre |

and influential courts or jurisdictions

> Forum Selling: Courts promote favorable

procedures to patent holders, encouraging

https://tripakshalitigation.com/ferum-shopping/ plaintiffs to file lawsuits in their forums
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3. Forum Shopping and Forum Selling

¥ . » 2024 International
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Exclusive jurisdiction

Administrative Litigation

[Tribunal’s decision ]

amase |

IP Litigation
Civil Litigation

[Infringement ]

6 district courts: Seoul b =\ AR
Central District 2l n)g 4 e
Court with concurrent

jurisdiction IP High Court of Korea

3. Forum Shopping and Forum Selling

# . s 2024 International

¢ n IP Court Conference
2024 ) R Bupis

KINPA Survey (Sep. 2022)

Large Market Sizes

The U.S. Germany

Preferred Forums

Texas, Delaware the Dusseldorf

A fast-track process, low likelihood of patent invalidation, significant damages,

easier access to injunctive relief
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4. Preference for Resolving Disputes in Single Court

= Korea?
v" Small Market Size
v Not much impact or benefit from an
injunction or infringement lawsuit
v Lawsuits filed in the U.S. or Germany,
where the market is large
= This trend has become prominent since
the Apple and Samsung Electronics

lawsuits in 2011.

¥ . » 2024 International

[ d M IP Court Conference
2024 33| RHEN BHBL

https://innovation-village.com

4. Preference for Resolving Disputes in Single Court

2014

The US Jury Jurisdiction agreements

Iy

ra 1 [ gif

Awarded $1 billion

# .+ 2024 International
IP Court Conference
2024 20 B Enjpis

2016

The US Supreme Court Dispute settlements

2024 International IP Court Conference | 53



°
t ' 2024 International IP Court Conference

>

P . » 2024 International
f » P Court Conference
| 2024 37 RAHN A

4. Preference for Resolving Disputes in Single Court

The Number of Korean Patent Lawsuits in the U.S.

B ciniff
- Defendant
20

- Total Cases 0

2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

# .+ 2024 International
@ |y P Court Conference
| 2024 37 KL BERiA

5. Seeking Unified Conclusion

Time Line of DABUS Litigations

b ~ N Py N N . N
d P 4 7 d
01 02 03 04 05
UK High Court, Australian Federal Court, UK Appeal Court, 2021 The Full Court of South Korea Court, 2023
2020 2021 the Federal Court 3

US Virginia Court, 2021
German Court, 2021

Japan Court ,2024
of Australia, 2022

Overturned a
lower court Reject Thaler’s

Reject Thaler’s Al systems can be Reject Thaler’s

decision. Application.
Only humans can
be inventors.

Application. inventors. Application.
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5. Seeking Unified Conclusion © ) 7 Coun Conorence
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DABUS (2020 - Present )

1. Challenged the conventional practice and expectation
2. Rejected in most jurisdictions on the grounds that DABUS is not a natural person

3. Created international trend. Courts look to other countries' cases to reach a

unified conclusion

The need for a united IP court: Cases occurring simultaneously around the

world can be resolved uniformly in a united court.

6. Need for New and Innovative IP Court 1, 2024 nternationa

2024 ) R Bupis

New and Innovative Court

= |P disputes occur simultaneously worldwide, requiring a unified resolution.

=  Geographic boundaries are collapsing due to the Internet, Al, metaverse, and

cyberspace, creating the need for new dispute resolution mechanisms.

= There is a demand for courts with large jurisdictions that are neutral and

predictable and that provide legal certainty.
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6. Need for New and Innovative IP Court

RCEP: Nations signed up to world's
largest free trade deal

M ASEAN countries [l Non-ASEAN countries

. South Korea

P
.-FJ Japan
) Vietnam

Philippines

Thailand % S Cambodia
Malaysia ‘i‘ 'ﬂ‘: Brunei
) \ K=
Singapore “I""--- -
Indonesia
New
Zealand
v l)’

©f) SourcerASEAN | Asof December 27, 2021

¥ . » 2024 International

[ d h IP Court Conference
2024 33| RN BEpL

*Short-term:
v Strengthen the international IP court as a Test
Bed

*Long-term:
v' Establish the Asian United Intellectual Property
Court (AUIPC)
« RCEP
- trade and investment cooperation
- protection of intellectual property rights

*« Metaverse court

@ . s 2024 nternational
IP Court Conference
2024 x| Rja 2ujgis
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