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term shall rest within the sound discretion of

Cal. Penal Code § 1170(b)
the court, -

order
or

imposition _of the muddle term, unless there

shall

aggravation
(California Rules of Court)®] M FA 75 o] AldE] 7] o] 27]

court

]

s
=

g e] dastE A= ekokAw 2007, 5. 23l Cunningham ARl

in

_FIL

3y
Cal. Penal Code § 1170(b)
the
[e]

1

T

F

terms,
Qo

circumstances

When a judgment of imprisonment is to
mitigation of the crime. *+

be imposed and the statute specifies three

possible

are

Sy oA
Heled wet

5

=

Aom (8T
%% 714

ol
=

2
L_Z—'

3

-

§ 4.420(a)).

=]
=

1t

s
Rl

o

W

s h

5

A

o] EXE= =79 -$(preponderance of the evidence)?]

| § 4405(4), (5), 7F5A}
/;11

2
P A" HE=

O]

193 AR

fls

ol 51

Aell 2ls

=
o

o ge| AEAavt

€]

iy

)

al

3

N
B
wmo
Njo
=

o}

Fel %) e]4le]

H

k<)

fol 7]2A o=

I3

q

Akz

T
a

§ 4.420(b))
— 20 —

=]
=

:H.

(beyond reasonable doubt)®]

ok

(%

=
a



ik dic
Rule 4.405. Definitions Rule 4.405. Definitions
(4) “Aggravation” or “circumstances in|(4) ‘“Aggravation” or “circumstances in
aggravation” means facts that justify the |aggravation” means factors that the court may

impossible of the upper prison term the court

consider in_its broad discretion in imposing

may consider in its broad discretion in|one of the three authorized prison terms
imposing one of the three authorized prison |referred to in section 1170(b).

terms referred to in Penal Code section

1170(b).

(5) “Mitigation” or  “circumstances  in (5) “Mitigation” or  “circumstances in
mitigation” means facts that justify the mitigation” means factors that the court may

impossible of the upper prison terms the court

may consider in its broad discretion in

imposing one of the three authorized prison

terms referred to in section 1170(b) or facts

that may justify the court in striking the

additional punishment for an enhancement

when the court has discretion to do so.

consider in_its broad discretion in imposing
one of the
referred to in section 1170(b) or factors that
may justify the court in striking the additional

three authorized prison terms

punishment for an enhancement when the

court has discretion to do so.

Rule 4.420. Selection of base term of
imprisonment

(@) When a sentence of imprisonment is
imposed, or the execution of a sentence of
imprisonment is ordered suspended, the
sentencing judge must select the upper,
middle, or lower term on each count for

which the defendant has been convicted, as
provided in section 1170(b) and these rules.
The middle

imposition _of the upper or lower term

term must be selected unless

is

Justified by circumstances in aggravation or

mitigation.
(b) In exercising his

or her discretion in
selecting one of the three authorized prison
1170(b), the

sentencing judge may consider circumstances

terms referred to in section

in aggravation or mitigation, and any other
factor reasonably related to the sentencing
decision. The relevant circumstances may be

obtained from in aggravation and mitigation

must be established by a preponderance of

the evidence. Selection of the upper term is

Justified only if, after a consideration of all
the facts,  the
aggravation _ outweigh _the

mitigation. The relevant facts are included in

relevant circumstances in

circumstances in

Rule 4.420. Selection of term of imprisonment

(@) When a
imposed, or the execution of a sentence of
suspended, the
the upper,
or lower term on each count for

sentence of imprisonment is

imprisonment is  ordered
select

sentencing must

middle,
which the defendant has been convicted, as

judge

provided in section 1170(b) and these rules.

(b) In exercising his or her discretion in
selecting one of the three authorized prison
1170(b), the

sentencing judge may consider circumstances

terms referred to in section

in aggravation or mitigation, and any other
related to the

decision. The relevant circumstances may be

factor reasonably sentencing
obtained from the case record, the probation
officer’s report, other reports and statements
properly received, statements in aggravation or
mitigation, and any further evidence introduced
at the sentencing hearing.

- 21




the case record, the probation officer’s report,
other reports and statements properly received,
statements in aggravation or mitigation, and
the
sentencing hearing. Selection of the lower term

any further evidence introduced at

is justified only if, considering the same facts,

the circumstances in mitigation outweigh the

circumstances in_aggravation.
(C) skeksk

(d) A fact that is an element of the crime

may not be used to impose the upper a
greater term.

(e) The reasons for selecting one of the three
authorized prison terms referred to in section

1170(b) the upper or lower term must be

stated orally on the record, and must include

a_concise statement of the ultimate facts that

the court deemed to constitute circumstances
the

in__aggravation or mitigation _justifying

term selected.

(c) sk
(d) A fact that is an element of the crime

may not be used to impose a greater term

(¢) The reasons for selecting one of the three
authorized prison terms referred to in section
1170(b) must be stated orally on the record.

Rule 4.421. Circumstances in aggravation

Circumstances in aggravation include facts
relating to the crime and facts relating to the
defendant.

(a) Facts relating to the crime

Facts relating to the crime, whether or not
charged or chargeable as enhancements include
the fact that:

(D-(12) * = *

(b) Facts relating to the defendant

Facts Factors relating to the defendant include
the fact that:
(-5 * * =

(c) Other facts
Any other facts
circumstances in aggravation.

statutorily declared to be

Rule 4.421. Circumstances in aggravation
Circumstances in aggravation include factors
relating to the crime and factors relating to
the defendant.

(a) Factors relating to the crime

Factors relating to the crime, whether or not
charged or chargeable as enhancements include
that:

(HD-(12) * = *

(b) Factors relating to the defendant

Facts Factors relating to the defendant include
that:

(-5 * * *

(c) Other factors

Any other factors statutorily declared to be

circumstances in aggravation.

Rule 4.423. Circumstances in mitigation

Circumstances in mitigation include facts
relating to the crime and facts relating to the
defendant.

(a) Facts relating to the crime

Facts relating to the crime include the fact

Rule 4.423. Circumstances in mitigation

Circumstances in mitigation include factors

relating to the crime and factors relating to
the defendant.

(a) Factors relating to the crime

Factors relating to the crime include that:

that:
(1)—(8) * * *

(9) The defendant suffered from repeated or

(D@8 * * *
(9) The defendant suffered from repeated or
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continuous physical, sexual, or psychological
abuse inflicted by the victim of the crime,
and the victim of the crime, who inflicted the
abuse, was the defendant’s spouse, intimate
cohabitant, or parent of the defendant’s child,
and the facts concerning the abuse does not

amount to a defense.

(b) Facts relating to the defendant

Facts relating to the defendant include the
fact that:

(-6 * * *

continuous physical, sexual, or psychological
abuse inflicted by the victim of the crime,
and the victim of the crime, who inflicted the
abuse, was the defendant’s spouse, intimate
cohabitant, or parent of the defendant’s child,
and the facts concerning the abuse does not
amount to a defense.

(b) Factors relating to the defendant

Factors relating to the defendant include the
fact that:

(6 * * *

Rule 4.428. Criteria affecting imposition of
enhancements

(a) Imposing or not imposing enhancement

No reason need be given for imposing a term
for an enhancement that was charged and
found true.

If the judge has statutory discretion to strike
the additional term for an enhancement in the
furtherance of justice under section 1385(c) or
the
court may consider and apply any of the

based on circumstances in mitigation,

circumstances in mitigation enumerated in
these rules or, under rule 4.408, any other
reasonable circumstances in mitigation or in
the furtherance of justice that are present.

The judge should not strike the allegation of
the enhancement.

(b) Choice from among three possible terms
When  the defendant

enhancement that was charged and found true

is subject to an

Jfor which three possible terms are specified

by statute, the middle term must be imposed

unless there are circumstances in aggravation

or _mitigation _or _unless, under _statutory

the additional

discretion, the judge strikes

term for the enhancement.

The upper term may be imposed for an
based of  the

in _aggravation enumerated in

enhancement on___ any

circumstances

these rules or, under rule 4.408, any other

reasonable circumstances in aggravation that

are present. The lower term may be imposed

Rule 4.428. Criteria affecting imposition of
enhancements

Imposing or not imposing enhancement

No reason need be given for imposing a term
for an enhancement that was charged and
found true.

If the judge has statutory discretion to strike
the additional term for an enhancement in the
furtherance of justice under section 1385(c) or
the
court may consider and apply any of the

based on circumstances in mitigation,

circumstances in mitigation enumerated in
these rules or, under rule 4.408, any other
reasonable circumstances in mitigation or in
the furtherance of justice.

The judge should not strike the allegation of

the enhancement.
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based upon any of the circumstances in

mitigation enumerated in these rules or, under

rule 4.408, any other reasonable

circumstances in_mitigation that are present.
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